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AN A. CTto amend the act entitled " An act to Simplify 
and Abridge the Practice, Pleading*, and Proceedings 
of the Courts of this state," passed April 12, 1848. 

Passed April 11, 1849. 

The act entitled " An act to simplify and abridge 
the practice, pleadings, and proceedings of the courts 
of this state," passed April 12, 1848, is hereby amend- 
ed so as to read as follows : 

AN ACT to Simplify and Abridge the Practice, Plead- 
ings and Proceedings of the courts of this state. 

Whereas, it is expedient that the present forms of 
actions and pleadings in cases at common law 
should be abolished, that the distinction between 
legal and equitable remedies should no longer con- 
tinue, and that an uniform course of proceeding 
in all cases, should be established: Therefore, 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows: 

General Definitions and Divisions. 
\ l. Kemedies in the courts of Justice are divided 
into, 

1. Actions. 

2. Special proceedings. 

\ a. An action Is an ordinary proceeding In a court 
of Justice, by which a party prosecutes another party 
▲ 



2 DEFINITIONS AND DIVISIONS. 

for the enforcement or protection of a right, the re* 
dress or prevention of a wrong, or the punishment 
of a public offense. 

{ 8. Every other remedy is a special proceeding. 

{ 4. Actions are of two kinds : 

1. Civil. 

2. Criminal. 

{ 5. A criminal action Is prosecuted by the people 
of the state, as a party, against a person charged 
with a public offense, for the punishment thereof. 

{ «. Every other is a civil action. 

ff. Where the violation of a right admits of both 
a civil and a criminal remedy, the right to prosecute 
the one Is not merged in the other. 

I 8. This act Is divided into two parts : 
The first relates to the courts of Justice, and their 
Jurisdiction : 

The second relates to civil actions commenced in 
the courts of this state, after the first day of July, 
1848, except when otherwise provided therein, and Is 
distributed Into fifteen titles. The first four relate to 
actions in all the courts of the state, and the others, 
to actions in the supreme court, in the county courts, 
in the superior court of the city of New York, in the 
court of common pleas for the city and county of 
New York, in the mayors' courts of cities, and in 
the recorders' courts of cities, and to appeals to tho 
court of appeals, to the supreme court, to the county 
courts, and to the superior court of the city of New 
York. 
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PART I. 

Of the Courts of Justice, and their Jurisdiction. 
TITLE IQf the Courts in general. 
Tl'Of the Court of Appeals. 

III. Of the Supreme Court; Circuit Courts, and 

Courts of Oyer and Terminer. 

IV. Of the County Courts. 

V. Of the Superior Court, and Court of Com- 
mon Pleas in the City of New York, and 
the Mayors' and Eecorders' Courts in other 
cities. 
VI. Of the Courts of Justices of the Peace. 
VII. Of Justices* and other Inferior Courts in 
cities. 



TITLE L 

Of the Courts in QeneraL 

I 0. The following are the courts of Justice in this 
state: 

1. The court for the trial of Impeachments. 

2. The court of appeals. 

3. The supreme court. 

4. The circuit courts. 

5. The courts of oyer and terminer. 

6. The county courts. 

7 The courts of sessions. 

8. The courts of special sessions. 

9. The surrogates' courts. 

10. The courts of justices of the peace. 

11. The superior court of the city of New York. 



4 COUBT OF APPEALS. 

12. The court of common pleas for the city and 
county of New York. 
18. The mayors' courts of cities. 

14. The recorders' courts of cities. 

15. The marine court of the city of New York. 

16. The justices' courts in the city of New York. 

17. The justices' courts of cities. 

18. The police courts. 

3 10. These courts shall continue to exercise the 
Jurisdiction now vested in them respectively, except 
us otherwise prescribed by this act. 



TITLE II. 
Of tlie Court of Appeals. 
J 11. The court of appeals shall have exclusive 
jurisdiction to review upon appeal every actual de- 
termination hereafter made at a general term by the 
supreme court, or by the superior court of the city 
of New York, or the court of common pleas for the 
city and county of New York, or the superior court 
of the city of Buffalo, in the following cases, and no 

1. In a Judgment in an action commenced therein 
or brought there from another court : and upon the 
appeal from such Judgment, to review any interme- 
diate order involving the merits, and necessarily 
affecting the Judgment. 

2. In an order affecting a substantial right, made 
In such action, when such order in effect determines 
the action and prevents a Judgment from which an 
appeal might be taken, or discontinues the action, 
end when such order grants or refuses a new trial, 
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or when wuch order strikes oat an answer, or any 
part of an answer, or any pleading In an action ; but 
no appeal to the court of appeals from an ofder 
granting a new trial, on a case made, or bill of ex- 
ceptions, shall be effectual for any purpose, unless 
the notice of appeal contain an assent, on the part 
of the appellant, that, if the order be affirmed, judg- 
ment absolute shall be rendered against the appel- 
lant. Upon every appeal from an order granting a 
new trial on a case made or on exceptions taken, if 
the court of appeals shall determine that no error 
was committed in granting the new trial, they shall 
render judgment absolute upon the right of the ap- 
pellant; and, after the proceedings are remitted to 
the court from which the appeal was taken, an 
assessment of damages or other proceedings to ren- 
der Judgment effectual, may be then and there had. 
in cases where such subsequent proceedings arc 
requisite. 

3. In a final order affecting a substantial right 
made in a special proceeding, or upon a summary 
application in an action after judgment, and upon 
such appeal to review any intermediate order in- 
volving the merits and necessarily affecting the 
order appealed from. But such appeal shall not be 
allowed in an action originally commenced in a 
court of a justice of the peace, or in the marine 
court of the city of New York, or in an assistant 
Justices court of that city, or in a justice's court oi 
any of the cities of this state, unless any such gen- 
eral term shall, by order duly entered, allow such 
appeal before the end of the next term after which 
such Judgment was entered. The foregoing prohibi- 
tion shall not extend to actions discontinued before 
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a Justice of the peace and prosecuted In another 
court, pursuant to sections 60 and 68 of this Code. 

4. In an order affecting a substantial right .not in- 
volving any question of discretion arising upon any 
Interlocutory proceeding, or upon any question of 
practice In the action. Including an order to strike out 
an answer, or any part of an answer, or any pleading 
in an action, such appeals, whether now pending or 
hereafter to be brought, may be heard as a motion, 
and noticed for hearing for any regular motion day of 
the court. No appeal shall be hereafter taken to the 
court of appeals from any Judgment or order, granting 
or refusing a new trial, where the amount of the 
judgment or subject matter in controversy in the 
action or proceeding does not exceed five hundred 
dollars, exclusive of the costs therein, unless the gene- 
ral term of the court from whose decision or determi- 
nation such appeal shall be taken, shall, by an order 
to be entered in its minutes, state that there is In- 
volved some question of law which ought to be re- 
viewed in the court of appeals. In actions uot founded 
upon contract, where the Judgment appealed from Is 
for the defendant, the amount claimed In the com- 
plaint shall be deemed the amount of the subject mat- 
ter of the controversy. But nothing In this provision 
contained snail apply to actions or proceedings affect- 
ing the title to real estate, or an interest therein. 

i 18. The court of appeals may reverse, affirm or 
modify the Judgment or order appealed from. In whole 
or in part, and as to any or all of the parties : and Its 
ludgment shall be remitted to the court below, to be 
enforced according to law. 

8 IS. There shall be four terms of the Court Appeals* 
In each year, to be held at the capltol, in the city of Al- 
bany, on the first Tuesday of January, the fourth Tues- 
day of March, the third Tuesday of June, and the last 
Tuesday of September, and continue for as long a period 
as the public interests may require. But the Judges of 
said court may, in their discretion, appoint one of said 
terms in each year to be held in the city of New York. 
Additional terms shall be appointed and held at the 



* So in original. 
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flame place by the court when the public interest re- 
quires it. The court may, by general rules, provide 
what causes shall have a preference on the calendar. 
On a second and each subsequent appeal to the court of 
appeals, or when an appeal has once been dismissed for 
defect or irregularity, the cause shall be placed upon the 
calendar as of the time ot filing the first appeal, and 
may be noticed and put on the calendar for any suc- 
ceeding term ; and whenever, in any action or proceed- 
ing in which the people of this state, or any state officer, 
or any board of state officers, or the mayor, aldermen 
and commonalty of the city of New York, is or are sole 
plaintiff or defendant, an appeal has been or shall be 
brought from any Judgment or order for or against him 
or them, in any court, such appeal shall have a prefer- 
ence in the supreme court and in the court of appeals, 
and may be moved by either party out of order on the 
calendar. And actions in which one of two or more 
plaintiffs or defendants shall have died pending the 
action, and the pendency of the action prevents a final 
bettlement of the estate of the deceased party, shall be 
preferred on the calendar. 

{ 14. The concurrence of five Judges is necessary to 
pronounce a Judgment. If five do not concur the case 
must be reheard. But no more than two rehearlngs 
shall be had, and if, on the second rehearing, five lurtges 
do not concur, the judgment shall be affirmed. When 
five of the Judges do not concur, and a rehearing ot the 
case is ordered, the Judges shall file the opinions read 
by them with the reporter of the court, but such opin- 
ions shall not be published. No person other than the 
Judges of the court, the reporter of the court, or the 
counsel or attorney of either of the parties to the action, 
shall have access to or a copy of the said opinions, but 
such counsel or attorney may have access to and a copy 
thereof. 

2 15. If, at a term of the court of appeals, proper 
and convenient rooms, both for the consultation of 
the Judges and the holding of the court, with furni- 
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ture, attendants, fuel, lights and stationery-, suitable 
and sufficient for the transaction of its business, be 
not provided for it, in the place where by law the 
court may be held, the court may order the sheriff 
of the county to make such provision, and the 
expense Incurred by him in carrying the order into 
effect shall be a county charge. * 

1 10. The court of appeals may be held in other 
buildings than those designated by law as places for 
holding courts, and at a different place in the same 
city from that at which It is appointed to be held. 
Any one or more of the judges may adjourn the 
court, with the like effect as if all were present. 



TITLE III. 
Of the Supreme Court, Circuit Courts and Oourts of 
oyer and 'llermfner. 

$17. All statutes now in force providing for the 
designation of the times and places of holding the 
general and special terms of the supreme court and 
the circuit courts and courts of oyer and terminer, 
and of the judges who shall hold the same, are re- 
pealed from and after the 1st day of July, 1848 ; and 
the order of the supreme court, adopted July 14, 
1847, prescribing the times and places of holding the 
general and special terms of the court, and the 
circuit courts and courts of oyer and terminer, dur- 
ing the residue of the year 1847, and for the years 
1848 and 1849, and assigning the business and duties 
thereof to the several Judges of the court, is, from 
and after the 1st day of July, 1848, abrogated ; and 
the provisions of this title are substituted In place 
thereof. 
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1 18. At least four general terms of the supreme 
court shafl be held annually In each judicial district, 
and as many more as the judges in such district 
shall appoint, at such times and places as a majority 
of the Judges of such district shall appoint. 

\ 19. The concurrence of a majority of the Judges 
holding a general term shall be necessary to pro- 
nounce a judgment. If .a majority do not concur, 
the case shall be reheard. 

• 
' J 20. There shall be at least two terms of the cli cuit 

court and court of oyer and terminer held annually 

in each of the counties of this state, and as many 

more terms thereof, and as many special terms as the 

Judges of each judicial district shall appoint therein, 

but at least one special term shall be held annually 

in each of said counties. Fulton and Hamilton 

shall be considered one county for the purposes of 

this section. 

\ 21. Circuit courts and courts of oyer and terminer 
shall be held at the same places, and commenced on 
the same day. 

\ 22. The governor shall, on or before the 1st 
day of May, 1848, by appointment, in writing, desig- 
nate the times and places of holding the general 
and special terms, circuit courts and courts of oyer 
and terminer, and the Judges by whom they shall be 
held ; which appointment shall take effect on the 
1st day of July, thereafter, and shall continue until 
the 31st day of December, 1849. The judges of the 
supreme court of each district shall, in like manner, 
at- least one month before the expiration of that 
time, appoint the times and places of holding those 
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courts for two years, commencing on the first day «f 
January, 1850, and so on, for every two succeeding years 
in their respective districts. 

2 83. The governor may also appoint extraordinary 
general and special terms, circuit courts and courts of 
oyer and terminer, whenever, In his judgment the pull- 
lie good shall require It. 

2 24. The places appointed within the several counties 
for holding the general and special terms, circuit courts 
and courts of oyer and terminer, shall be those designa- 
ted by statute for holding county or circuit courts. If 
a room for holding the court in such place shall not be 
provided by the supervisors, it may be held m any room 
provided for that purpose by the sheriff, as prescribed 
by section 28. 

General and special terms of the supreme or county 
courts and circuit courts and courts of oyer and termi- 
ner may be adjourned to be held on any future day, by 
an entry to be made In the minutes of the court ; and 
Juror* may be drawn and summoned for an adjourned 
circuit or county court or an adjourned court of oyer 
and terminer, and causes may be noticed for trial at 
an adjourned circuit or county court, in the same 
manner as if such courts were held by original appoint- 
ment. A special term of the supreme court, for the hear- 
ing of motions only, may le adjourned to a future day, and 
to the chambers of any justice of the court residing loithin 
the judicial district, by an entry in the minutes, and then 
adjourned from time to time as the justice holding the same 
shall order and direct. An action triable by the court with- 
out a Jury, may be tried at an adjourned term held at cham- 
bers, by consent of both parties, but not otherivise. In that 
case the attendance of the clerk, the sheriff, the crier, or 
any constable is not required, unless the justice directs one 
or more of these officers to attend. 

J 25. Every appointment so made shall be Imme- 
diately transmitted to the secretary of state, who 
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shall cause it to be published in the newspaper, 
printed at Albany, in which legal notices are re- 
quired to be inserted, at least once In each week for 
three weeks, before the holding of any court in pur- 
suance thereof. The expense of the publication shall 
be paid out of the treasury of the state. 

2 26. In case of the inability, for any cause, of a 
judge assigned for that purpose, to hold a special 
term or circuit court, or sit at a general term, or 
preside at a court of oyer and terminer, any other 
Judge may do so. 

{ 37. The judges shall at all reasonable times, when 
uot engaged in holding court, transact such other 
business as may be done out of court. Every pro- 
ceeding commenced before one of the Judges in the 
first Judicial district may be continued before 
another, with the same effect as if commenced 
before him. 

5 28. The supervisors of the several counties shall 
provide the courts appointed to be held therein with 
room, attendants, fuel, lights and stationery, suita- 
ble and sufficient for the transaction of their busi- 
ness. If the supervisors neglect, the court may 
order the sheriff to do so ; and the expense incurred 
by him in carrying the order into effect, when certi- 
fied by the court, shall be a county charge. 

TTTL13 IV. 

Of the County Courts 
1 2». All statutes now in force, conferring or de- 
fining the Jurisdiction of the county courts, so far ns 
they conflict with this act, are repealed ; and those 
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courts shall have no other Jurisdiction than that 
provided in the next section. But the repeal con- 
tained in this section shall not affect any proceed- 
ings now pending in those courts. 

g 30. The county court has jurisdiction in the fol- 
lowing special cases, but has no original civil jurisdic- 
tion except in such cases: 

1. Civil actions in which the relief demanded is 
the recovery of a sum of money not exceeding five 
hundred dollars, or the recovery of the possession 
of personal property not exceeding in value five 
hundred dollars, and in which all the defendants are 
residents of the county in which the action is brought 
at the time of its commencement; subject to the 
right of the supreme court upon special motion, for 
good cause shown, to remove any such action to the 
supreme court before trial. 

2. The exclusive power to review, in the first in- 
stance, a Judgment rendered in a civil action by a 
Justice's court in the county, or by a Justice's court 
In cities, and to affirm, reverse or modify such Judg- 
ment. 

3. The foreclosure or satisfaction of a mortgage, 
and the sale of mortgaged premises situated within 
Lhe county, and the collection of any deficiency on 
the mortgage remaining unpaid after the sale of the 
mortgaged premises. 

4. The partition of real property situated within 
the county. 

5. The admeasurement of dower In land situated 
within the county. 

C. The sale, mortgage or other disposition of the 
real property situated within the county, of an Infant 
or person of unsound mind. 



COUNTY COURTS. 13 

7. To compel the specific performance, by an In- 
fant, heir or other person, of a contract made by a 
party who shall have died before the performance 
thereof! 

8. The care and custody of the person and estate 
of a lunatic or person of unsound mind, or an habit- 
ual drunkard, residing within the county. 

9. The mortgage or sale of the real property situ- 
ated within the county, of a religious corporation, 
and the disposition of the proceeds thereof. 

10. To exercise the power and authority hereto- 
fore vested in such courts of common pleas, over 
judgments rendered by justices of the peace, tran- 
scripts of which have been filed in the offices of the 
county clerks in such counties. 

11. To exercise all the powers and Jurisdiction con- 
ferred by statute upon the late courts of common 
pleas of the county, or the Judges or any Judge 
thereof, respecting ferries, fisheries, turnpike roads, 
wrecks, physicians, habitual drunkards, imprisoned, 
Insolvent, absent, concealed or non-resident debtors, 
gaol liberties, the removal of occupants from state 
lands, the laying out of railroads through Indian 
lands, and upon appeal from the determination of 
commissioners of highways, and all other powers 
and Jurisdiction conferred by statute, which has not 
been repealed, on the late court of common pleas or 
on the county court, since the late courts of common 
pleas were abolished, except in the trial and de- 
termination of civil actions; and to prescribe the 
manner of exercising such jurisdiction, when the 
provisions of any statute are inconsistent with the 
organization of the county court. 
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12. To remit fines and forfeited recognizances In the 
same cases and like manner as such power was given by 
law to courts of common pleas. But the first subdivis- 
ion of this section shall not apply to the county courts 
of the counties of Kings and Erie. 

13. To grant new trials, or affirm, modify or reverse 
judgments in actions tried in such court "upon excep- 
tions, or case made subject to an appeal to the supreme 
c jurt ; but in any action or. proceeding pending in the 
county court, of before the county judge, in -which the 
county Judge is, for any cause, incapable of acting, it 

shall be his duty to make a certificate of such fact, and 
file the same in the office of the 'clerk of such county 
court, and thereupon jurisdiction of such action or pro- 
ceeding shall be vested in the supreme court, and such 
further proceedings shall be had therein, according to 
the practice of such court, as might have been had in 
the county court, if such cause or matter had remained 
therein ; but all such matters shall be heard or tried in 
the first instance at a special term or circuit court held 
in a county where such action or proceeding is situated, 
except that proceedings pending before the county judge may 
be continued before a justice of the supreme court of the same 
judicial district. 

{ 81. The county court is always open for the transac- 
tion of any business for which no notice is required to be 
given to an opposing party. At least two terms In each 
county for the trials of issues of law or fact, and as many 
more as the county Judge shall appoint, shall be held in 
each year at the places in the counties respectively des- 
ignated by statute for holding county or circuit courts 
on &uch days as the county Judge shall from time to 
time appoint, and may continue as long as the court 
deem necessary. 

Notice of such appointment shall be published in the 
state paper at least four weeks before any such term, and 
also in a newspaper, if any, printed in the county ; so 
many of such terms as the county Judge shall designate 
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for that purpose, in such notice, may be held for the 
trial of issues of law, and hearing and decision of mo- 
tions and other proceedings at which no Jury shall be 
required to attend, and terms of the county court for the 
trial and decision of catises, and for the "hearing and decis- 
ion of proceedings not requiring a jury, and for the hearing 
and decision of appeals from justices' courts in all actions 
and proceedings in which a new trial cannot be had in the 
county c&urt x and for the hearing and decision of motions, 
may be appointed as hereinbefore provided, to be held at tlie 
chambers of the county judge. And the county judge may 
adjourn any regularly appointed term of. the county court 
to his chambers, and by an entry in the minutes, adjourn the 
cause from time to* time, and at silch adjourned terms any 
business maype transacted that could be done at a regularly 
appointed time at chambers. 

1 82. Jurors for the county 'courts and courts of ses- 
sions shall be drawn from the Jury-box of the county, 
and summoned In the same manner as for the trial of 
lssues»at a circuit court. 



TITLE V. 

Qf the Superior Court and Court of Common Pleas in the 
city of New York, and the Mayors' and Recorders' Courts 
in other cities. 

1 88. The jurisdiction of the superior court of the city 
of New York, of the court of common pleas for the city 
and county of New York, of the mayors' courts of cities 
and of the recorders' courts of cities shall extend to the 
following actions : 

1. To the actions enumerated in sectioas 123 and 124,- 
when the cause of action shall have arisen, or the sub- 
ject of the action shall be situated, within those cities 
respectively. 

• 2. To all other actions where all the defendants re- 
side or are personally served with the summons 
within those cities respectively, or where one or 
more of several defendants, Jointly liable on con- 
tract, reside or are personally served with the sum- 
mons within those cities respectively, except in the 
case of mayors' and recorders' courts of cities, which 
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courts shall only have Jurisdiction where all the de- 
fendants reside within the cities In> which such courts 
are respectively situated. The supreme court may 
remove into that court any action brought under 
this subdivision and pending in the superior court, 
or court of common pleas for the city and county 
of New York, and may change the place of trial 
therein, as if such action had been commenced in 
the supreme court; such' order for removal and for 
change of place of trlai to*be\made in t^e supreme 
court upon motion, and on filing a certified* copy of 
such order In the offl«e of the clerl$ of the superior 
court, or of the court of common pleas, such cause 
shall be deemed to be removed into the supreme 
court, which shall proceed therein as if the same 
had originally been commenced there ; and the clerk 
with whom such order Is .filed must forthwith de- 
liver to the clerk of the county In which, by such 
order, the trial is ordered to be had, to be filed in his 
office, all process, pleadings and proceedings relating 
to such cause. And any action or proceeding pend- 
ing In any mayor's or recorder's court, in which the 
Judge Is, for any cause, incapable of acting, may by 
such court be transferred to the county court of the 
county, and thereupon the papers therein on file in 
the mayor's or recorder's court shall be transmitted 
to the county court, which shall thenceforth have 
jurisdiction of such action or proceeding. 

3. To actions against corporations created under 
the laws of this state, and transacting their genera! 
business, or keeping aw office for the transaction of 
business, within those cities, respectively or estab- 
lished by law therein, or created by or under the 
laws of any other state, government or country • 
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fbr the recovery of any debt or damages, whether 
liquidated or not, arising upon contract made, exe- 
cuted or delivered within the state, or upon any 
cause of action arising therein. 

{ 84. The court of common pleas for the city and 
county of New '.York shall also have power to re- 
view the judgments of the marine court of the city 
of New York, find of the Mustices' courts in that 
city. , . ; ' m . •' 

* 

1 ».'». The superior court of thje city of New York, 

and the court of common pleas for the city and 
county of New York, shall, within twenty days, ap- 
point general" and special ferms of those courts re- 
spectively, and prescribe the duration thereof; and 
they may, from time to time, respectively, alter such 
appointments; and herea'fter no fees shall be paid 
fbr any service of a judge of either of those courts. 

g so. A general term shall he held by at least two 
of the judges of those courts respectively, and a 
special term by a single judge. 

2 87. Judgments upon appeal shall be given at the 
general term ; all others, at the special term. 

? as. The concurrenceof two judges shall be neces- 
sary to pronounce a Judgment at the general term. 
If two do not concur, the appeal shall be reheard. 

% 89. A crier shall be appointed by the superior 
court of the city of New York, and by the court of 
common pleas for the city and county of New York 
respectively, to hold his office during the pleasure 

B 
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of the court. He shall receive a salary to be fixed 
by the supervisors of the city and county of New 
York, and paid out of the county treasury. 

540. The superior court of the city of New York 
shall from the first day of May, 1849, consist of six 
justices. 

|4ito}45. [Obsolete.] 

1 48. A general term of the superior court may be 
held by any two of the six justices thereof, and a 
special term by any one of them ; and general and 
special terms, one or more of them, may be held at 
the same time. 

2 47. All civil suits at issue at the time of the pas- 
sage of this act, that from and after the first of May, 
1849, shall be placed upon the calendar of the supreme 
court at any general or special term thereof, to be 
held In the city of New York, and which shall be in 
readiness for hearing on questions of law only, or 
are equity cases, may, by an order of that court, or 
of the judge holding such special term, be trans- 
ferred to the said superior court of the city of New 
York, and to be heard at the general terms thereof. 

g 4S. The said superior court shall have jurisdiction 
of every suit so transferred to it, and may exercise 
the same powers In respect to every such suit and 
any proceedings therein, as the supreme court might 
have exercised, if the suit had remained In that 
court. 

}4°- [Repealed.] 
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( 60. Appeals from the judgments of the superior 
court In such suits, may be taken to the court of ap- 
peals. In the same manner as from the judgments of 
the superior court In actions originally commenced 
therein. 

2 51. The provisions of section 28 of this act shall 
apply to the said superior court. 



TITLE VJL 

Qf tte Courts of Justices of the Peace. 

\ 52. The provisions contained in sections 2, 3 and 
4, of the article of the Revised Statutes, entitled 
"Of the Jurisdiction of Justices' courts," as amended 
by sections 1 and 2, of the act concerning Justices' 
courts, passed May 14, 1840, and the provisions con- 
tained in sections 59 to 66 of the same article, both 
Inclusive, are repealed, and the provisions of this 
title substituted in place thereof. But this repeal 
shall not affect any action heretofore commenced in 
a court of a justice of the peace. 

{ 58. Justices of the peace shall have civil Jurisdic- 
tion in the following actions, and no others : except- 
ing as In the second section [of lawst>f 1861. ch. 1587 
it is provided: 

1. In actions arising on contracts for the recovery 
of money only, if the sum claimed does not exceed 
two hundred dollars. 

2. An action for damages for injury to rights per 
talning to the person, or to personal or real property 
if the damages claimed do not exceed two hundred 
dollars. 
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3. An action for a penalty not exceeding two hun- 
dred dollars. 

4. An action commenced by attachment of prop- 
erty as now provided by statute, if tbe debt or dam- 
ages claimed do not exceed two hundred dollars. 

5. An action upon bond conditioned for the pay- 
ment of money, not exceeding two hundred dollars, 
though the penalty exceed that sum, the judgment 
to be given for the sum actually due. Where the 
payments are to be made by installments, an action 
may be brought for each Installment as it becomes 
due. 

6. An action upon a surety bond taken by them, 
though the penalty or amount claimed exceed two 
hundred dollars. 

7. An action upon a Judgment rendered In a court 
of Justice of the peace, or by a Justice, or other infe- 
rior court in a city where such action Is not pro- 
hibited by section 71. 

8. To take and enter Judgment on the confession 
of a defendant, where the amount confessed shall 
not exceed five hundred dollars, in the manner pre- 
scribed by article 8, title 4, chapter 2, of part 3 of the 
Revised Statutes. 

9. An action for damages for fraud In the sale, pur- 
chase or exchange of personal property, if the dam- 
ages claimed do not exceed two hundred dollars. 

10. An action to recover the possession of personal 
property claimed, the value of which, as stated In 
the affidavit of the plaintiff his agent or attorney, 
ihall not exceed the sum of two hundred dollars. 

The plaintiff in such action, at the time of Issuing 
the summons, but not afterward, may claim the 
Immediate delivery of such property as hereinafter 
provided. 
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Before any process shall be issued In an action to 
recover the possession of personal property, the 
plaintiff, his agent or attorney, shall make proof by 
affidavit, showing: 

(1) That the plaintiff is the owner, or entitled to 
immediate possession, of the property claimed, par- 
ticularly describing the same. 

(2) That such property is wrongfully withheld or 
detained by the defendant. 

(3) The cause of such detention or withholding 
thereof, according to the best knowledge, informa- 
tion and belief of the person making the affidavit. 

(4) That said personal property has not been taken 
for any tax, fine, or assessment, pursuant to statute, 
or seized by virtue of an execution or attachment 
against the property of said plaintiff; or if so seized, 
that it is exempt from such seizure by statute. 

(5) The actual value of said personal property. 
On receipt of such affidavit, and an undertaking, 

in writing, executed by one or more sufficient sure- 
ties, to be approved by the justice of the peace before 
whom such action is commenced, to the effect that 
they are bound In double the value of such property 
as stated in said affidavit, for the prosecution of said 
action, and for the return of said property to the 
defendant, if return thereof be adjudged, and for the 
payment to him of such sum as may, for any cause, 
be recovered against said plaintiff, the Justice shall 
Indorse upon said affidavit a direction to any con- 
stable of the county in which said justice shall reside, 
rpquiring said constable to take the property des- 
cribed therein from the defendant, and keep the 
same to be disposed of according to law: and the 
said justice shall, at the same time, issue a summons 
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directed to the defendant, and requiring him to ap- 
pear before said justice, at a time and place to be 
therein specified, and not more than twelve days 
from the date thereof, to answer the complaint of 
said plaintiff; and the said summons shall contain 
a notice to the defendant that, in case he shall fail to 
appear at the time and place therein mentioned, the 
plaintiff will have judgment for the possession of 
the property described in said affidavit, with the 
costs and disbursements of said action. 

The constable to whom said affidavit, indorsement 
and summons shall be delivered shall forthwith take 
the property described in said affidavit, if he can 
fl nd the same, and shall keep the same in his custody. 
He shall thereupon, without delay, serve upon said 
defendant a copy of such affidavit, notice and sum- 
mons, by delivering the same to him personally, if 
he can be found in said county; if not found, to the 
agent of the defendant in whose possession said 
property shall be found; if neither can be found, by 
leaving such copies at the last or usual place of 
abode of the defendant, with some person of suitable 
age and discretion. And shall forthwith make a 
return of his proceedings thereon, and the manner 
of serving the same, to the justice who issued the 
said summons. 

The defendant may, at any time after such service, 
and at least two days before the return day of said 
summons, serve upon plaintiff, or upon the coiv 
Btable who made such service, a notice, in writing, 
ibat he excepts to the sureties in said bond or under- 
taking; and if he fail to do so, all objection thereto 
shail be waived. If such notice be served, the sure- 
ties ahaU Justify, or the plaintiff give new sureties 
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on the return day of said summons, who shall then 
appear and Justify, or said Justice shall order said 
ptoperty delivered to defendant, and shall also render 
Judgment for defendant's costs and disbursements. 

JLt any time before the return day of said sum- 
mons, the said defendant may, If he has not excepted 
to plaintiff's sureties, require the return of said 
property to him, upon giving to the plaintiff, and 
flLng same with the Justice, a written undertaking, 
with one or more sureties, who shall Justify before 
said Justice on the return day of said summons, to 
tha effect that they are bound in double the value of 
said property as stated in plaintiff's affidavit for the 
delivery thereof to said plaintiff, if such delivery be 
adjudged, and for the payment to him of such sum 
as may for any cause be recovered against said de- 
fendant ; and if such return be not required before 
the return day of said summons, the property shall 
be delivered to said plaintiff. 

The qualification of sureties, and their Justifica- 
tion under this act, shall be the same as provided In 
sections 194 and 195 of the Code, in respect to bail on 
arrest In the supreme court. 

Sections 214, 215 and 210 of the Code shall apply to 
proceedings and actions brought under this act, sub- 
stituting the word constable for the word sheriff 
whenever it occurs in either of said sections. 

The actions so commenced shall be tried in all 
respects as other actions are tried in Justices' courts 
The Judgment for the plaintiff may be for the pos- 
session, or for the recovery of the possession or the 
value thereof, in case a delivery cannot be had and 
of damages for the detention. If the property have 
been delivered to the plaintiff, and the defendant 
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claim a return thereof, judgment for the defendant 
may be for a return of the property, or the value 
thereof, In case a return cannot be had, and damages 
for taking and withholding the same. An executon 
shall be issued thereon, and if the judgment be for 
the delivery of the possession of personal property, 
it shall require the officer to deliver possession of the 
same, particularly describing it, to the party entiled 
thereto, and may, at the same time, require the •ni- 
cer to satisfy any costs or damages recovered by the 
same judgment, out of the personal property of the 
party against whom it was rendered, to be* speciied 
therein, if a delivery thereof cannot be had. Iha 
execution shall be returnable, within sixty dbys after 
its receipt by the officer, to the justice who issued 
the same. 

In all actions for the recovery of the possession o! 
personal property, as herein provided, If the. prop- 
erty shall not have been delivered to plaintiff, or the 
defendant, by answer, shall claim a return -thereof, 
the justice or Jury shall assess the value thereof, and 
the injury sustained by the prevailing party by rea- 
son of the taking or detention thereof, and the 
justice shall render judgment accordingly, with costs 
and disbursements. 

If it shall appear by the return of a constable 
that he had taken the property described in the 
plaintiff's affidavit, and that defendant cannot be 
found, and has no last place of abode in said county, 
01 that no agent of defendant could be tound on 
whom service could be made, the justice may pro- 
ceed with the cause in the same manner as though 
there had been a personal service. 
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For the Indorsement on said affidavit, the Justice 
shall receive an, additional fee of twenty-five cents, 

which shall be included in the costs of the suit. 

I 54. But no justice of the peace shall have cogni- 
zance of a civil action, 

1. In which the people of this state are a party, 
excepting for penalties not exceeding one hundred 
dollars. 

2. Nor where the title to real property shall coma 
in question, as provided by sections 55 to 62, both in- 
clusive, 

8. Nor of a civil action for an assault, battery, false 
Imprisonment, libel, slander, malicious prosecution, 
criminal conversation, or seduction. 

4. Nor of a matter of account, where the sum 
total of the account of both parties, proved to the 
satisfaction of the justice, shall exceed four hundred 
dollars. 

5. Nor for an action against an executor or admin- 
istrator/ as such. 

1 55. In every action brought in a court of justice 
of the peace, where the title to real property shall 
come in question, the defendant may, either with or 
without other matter of defense, set forth in his 
answer any matter showing that such title will 
come in question. Such answer shall be in writing, 
signed by the defendant or his attorney, and deliv- 
ered to the justice* The justice shall thereupon 
countersign the same and deliver it to the plaintiff. 

1 56. At the time of answering, the defendant shall 
deliver to the Justice a written undertaking, exe- 
cuted by at least one sufficient surety, and approved 
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by the Justice, to the effect, that, If the plaintiff shall 
within twenty days thereafter, deposit with the 
Justice a summons and complaint in an action in 
the supreme court for the same cause, the defendant 
will, within twenty days after such deposit, give an 
admission in writing of the service thereof- 

Where the defendant was arrested in the action 
before the Justice, the undertaking shall further 
provide, that he will at; all times render himself 
amenable to the process of the court during the 
pendency of the action, and to such as may be 
issued to enforce the Judgment therein. In case of 
failure to comply with the undertaking, the surety 
shall be liable, not exceeding one hundred dollars. 

I 57. tJpon the delivery of the undertaking to the 
justice, the action before him shall be discontinued, 
and each party shall pay his own costs. The costs 
so paid by either party shall be allowed to him, if 
he recover costs in the action to be brought for the 
same cause in the supreme court. If no such action 
be brought within thirty days after the delivery of 
the undertaking, the defendant's costs before the 
Justice may be recovered of the plaintiff. 

I 58. If the undertaking be not delivered to the 
Justice, he shall have Jurisdiction of the cause, and 
shall proceed therein; and the defendant shall be 
precluded, in his defense, from drawing the title in 
question. 

I 59. If, however, it appear on the trial, from the 
plaintiff's own showing, that the title to real prop- 
erty is In question, and such title shall be disputed 
by the defendant, the Justice shall dismiss the 
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action, and render Judgment against the plaintiff 
for the costs. 

J 60. When a suit before a justice shall be discon- 
tinued by the delivery of an answer and undertak- 
ing, as provided In sections 55, 56 and 57, the plaintiff 
may prosecute an action for the same cause in the 
supreme court, and shall complain for the same 
cause of action only, on which he relied before the 
Justice : and the answer of the defendant shall set 
up the same defense only, which he made before 
the Justice. 

2 61. If the judgment In the supreme court be for 
the plaintiff, he shall recover costs; if it be for the 
defendant, he shall recover costs, except that upon 
a verdict he shall pay costs to the plaintiff, unless 
the judge certify that the title to real property came 
in question on the trial. 

2 69. If, in an action before a justice, the plaintiff 
have several causes of action, to one of which the 
defense of title to real property shall be interposed, 
and as to such cause the defendant shall answer and 
deliver an undertaking, as provided in sections 55 
and 56, the justice shall discontinue the proceedings 
as to that cause, and the plaintiff may commence 
another action therefor in the supreme court. As 
to the other causes of action, the Justice may con- 
tinue his proceedings. 

All actions pending in any county court, on the 
7th day of May, 1858, in all causes In which a plea of 
title was Interposed In actions originally commenced 
In a justice's court are transferred to and vested in 
the supreme court, with full power and Jurisdiction 
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to proceed therein as commenced In said supreme 
court, by reason of a plea of title having been inter- 
posed in a justice's court In like causes. 

{ 08. A Justice of the peace, on the demand of a 
party in whose favor he shall have rendered a judg- 
ment, shall give a transcript thereof, which may 
be filed and docketed in the office of the clerk 
of the county where the judgment was rendered. 
The time of the receipt of the transcript by the 
clerk shall be noted thereon and entered in the 
docket; and from that time the judgment shall be 
a judgment of the county court. A certified tran- 
script of such judgment may be filed and docketed 
In the clerk's office of any other county, and with 
the like effect, in every respect, as in the county 
where the judgment was rendered; except that it 
shall be a lien, only from the time of filing and dock- 
eting the transcript. But no such judgment for a 
less sum than twenty-five dollars, exclusive of costs, 
hereafter docketed, shall be a lien upon, or enforced 
against, real property. 

{ 04. The following rules, shall be observed in the 
courts of justices of the peace : 

1. The pleadings in these courts are : 

1. The complaint by the plaintiff. 

2. The answer by the defendant. 

2. The pleadings may be oral, or in writing ; if oral 
the substance of them shall be entered by the justice 
in his docket ; if in writing, they shall be filed by 
him, and a reference to them shall be made in the 
docket. 

8. The complaint shall state, in a plain and direct 
manner, the facts constituting the cause of action. 
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4^ The answer may contain a denial of the com- 
pliant, or of any part thereof, and also notice in a 
plain and direct manner of any facts constituting a 
defense or counterclaim. 

R. Pleadings are not required to be in any particu- 
lar form but must bo such as to enable a person of 
common understanding to know what is intended. 

6. Either party may demur to a pleading of bis ad- 
versary, or any part thereof, when It is not suffi- 
ciently explicit to enable him to understand it, or it 
contains no cause of action or defense, although it 
be taken as true. 

7. If the court deem the objection well founded, it 
shall order the pleading to be amended, and if the 
party refuse to amend, the defective pleading shall 
be disregarded. 

8. In case a defendant does not appearand answer, 
the plaintiff cannot recover without proving his 
case. 

9. In an action or defense, founded upon an ac- 
count or an instrument for the payment of money 
only, it shall be sufficient for a party to deliver the 
account or instrument to the court, and to state that 
there is due to him thereon from the adverse party 
• specified sum, which he claims to recover or 
setoff. 

10. A variance between the proof on the trial and 
the allegations In a pleading shall be disregarded as 
immaterial, unless the court shall be satisfied that 
the adverse party has been misled to his prejudice 
thereby. 

11. The pleadings maybe amended at any time be- 
fore the trial or during the trial or upon appeal, 
when by snob amendment substantial Justice will 
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be promoted. If the amendment be mad* after the 
Joining of the Issue, and it be made to appear to the 
satisfaction of the court, by oath, that an adjourn- 
ment is necessary to the adverse party In conse- 
quence of such amendment, an adjournment shall 
be granted. The court may also, In its discretion, 
require as a condition of an amendment the pay- 
ment of costs to the adverse party. 

12. Execution may be Issued on a Judgment here- 
tofore or hereafter rendered in a justice's court, at 
any time within five years after the rendition there- 
of, and shall be returnable sixty days from the date 
of the same. 

13. If the Judgment be docketed with the county 
clerk, the execution shall be issued by him to the 
sheriff of the county, and have the same effect, and 
be executed in the same manner, as other executions 
and judgments of the county court, except as pro- 
vided in section 63. 

14. The court may, at the Joining of issue, require 
either party, at the request of the other, at that or 
some other specified time, to exhibit his account on 
demand* or state the nature thereof as far forth as 
may be in his power, and in case of his default, pre- 
clude him from giving evidence of such parts thereof 
as shall not have been so exhibited or stated 

15. The provisions of this act, respecting forms of 
action, parties to actions, the rules of evidence, the 
times of commencing actions, and the service of pro- 
cess upon corporations, shall apply to these courts. 

The defendant may, on the return of process, and 
before answering, make an offer in writing to allow 
judgment to be taken against him for an amount 
to be stated in such offer, with costs. The plaintiff 
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shall thereupon, and before any other proceedings 
shall be had In the action, determine whether he 
will accept or reject such offer. If he accept the 
offer, and give notice thereof in writing, the Justlco 
shall file the offer and the acceptance thereof, and 
render Judgment accordingly. If notice of accept- 
ance be not given, and If the plaintiff fall to obtain 
Judgment for a greater amount, exclusive of costs, 
than has been specified In the offer, he shall not re- 
cover costs, but shall pay to the defendant his costs 
accruing subsequent to the offer. 



TITLE VII. 

Of Justice* and other Inferior Courts in Cities. 

Graftsb I. The marine court of the city of New 
York. 
II. The Justices' courts of the city of New 
York. 

III. The Justices' courts of cities. 

IV. General provisions. 

Chapter I. 
The Marine Court of the city of New York. 
1 05. [Obsolete.] 

Chapter II. 

The Justices 1 Courts, in the dtp of New York. 

1 68. The district courts of the city of New York 
shall have such Jurisdiction as Is provided by special 
statutes; and proceedings under article 2 of title 10 
of chapter 8 of part 3 of the Revised Statutes may 
be had before any Justice of such courts, without 
regard to the district In which the premises are 



\ 
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situated; and the affidavits used in such proceed- 
ings may be taken before any officer authorized by 
law to take affidavits. And the justices of the dls 
trict courts of the city of New York are hereby re- 
spectively authorized to appoint a stenographer in 
their several courts, whose duty it shall be to take full 
stenographic notes of all proceedings in trials had 
therein : he shall hold his office during the pleasure 
of the justice of the court, and shall receive a salary 
of |2,000 per annum out of the city treasury. The 
clerks of the said district courts shall collect, in all 
cases in which a trial is had, the sum of $1, in addition 
to the other fees authorized by law, and shall pay the 
same into the city treasury in like manner with other 
fees collected by them. 



Chapter III. 

The Justices' Courts of Cities. 

3 67. The justices' courts of cities shall have Juris- 
diction in the following cases and no other: 

1. In actions similar to those in which justices of 
the peace have jurisdiction, as provided by sections 
53 and 54. 

2. In an action upon the chartei or by-laws of the 
corporations of their respective cities, where the 
penalty or forfeiture shall not exceed $100. 

Chapter IV. 

General JProvtsions. 

1 68. The provisions of sections 55 to 64, both in- 
clusive, relating to forms of action, to pleadings, to 
the times of commencing actions, to the rules of 
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evidence, to filing and docketing transcripts of judg- 
ments, to their effect, and the mode of enforcing 
them, and to proceedings where title to real prop- 
erty shall come In question, shall apply to the courts 
embraced In this title; except that, after the discon- 
tinuance of the actions In the inferior court upon 
an answer of title, the new action may be brought 
either in the supreme court, or In any other court 
having jurisdiction thereof, and except also that in 
the city and county of New York a judgment for $26 
or over, exclusive of costs, the transcript whereof 
Is docketed in the office of the clerk of that county, 
shall have the same effect as a lien, and be enforced 
in the same manner as and be deemed a judgment 
of the court of common pleas fbr the city and county 
of New York. 
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PAKTIL 

Of CtvU Actions* 

TITLE Z Of their- Form. 

IT. Of the Time of Commencing them. 
IU. Of the Parties. 
TV. Of the Place of TriaL 
V. Of the Manner of Commencing them. 
VL Of the Pleadings. 
VLL Of the Provisional Remedies. 
VIII. Of the Trial and Judgment. 
IX. Of the Execution of the Judgment. 
X. Of the Costs. 
XL Of Appeals. 

XII. Of the Miscellaneous Proceedings. 
XLU. Actions in Particular Cases. 
XIV. Provisions Relating to Existing Suits. 
XV. General Provisions. 

TITLE L 
Of the Form of Civil Actions. 
I 69. The distinction between actions at law and 
suits in equity, and the forms of all such actions and 
suits, heretofore existing, are abolished; and there 
shall be in this state, hereafter, but one form of ac- 
tion for the enforcement or protection of private 
rights and the redress of private wrongs, which shall 
be denominated a civil action. 

} 70. In such action, the party complaining shall 
be known as the plaintiff, and the adverse party as 
the defendant 
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7L No action shall be brought upon a Judgment 
rendered in any court of this state, except a court 
of a Justice of the peace, between the same parties, 
without leave of the court for. good cause shown, on 
notice to the adverse party; and no action on a 
Judgment rendered by. a Justice of the peace shall 
be brought in the same*county within five years after 
its rendition, except in case of his death, resigna- 
tion, incapacity to act, or removal 'from the county, 
or that the process was not personally served on the 
defendant, or on all the defendants, or in case of the 
death of some of the parties, or where the docket or 
record of such Judgment is or shall have been lost 
or destroyed. 

} 7a. Feigned Issues are abolished ; and Instead 
thereof, in the cases where the power now exists to 
order a feigned issue, or when a question of fact, not 
put in Issue by the pleadings, is to be tried by a Jury, 
an order for the trial may be made, stating, dis- 
tinctly and plainly, the question of fact to be tried, 
and such order shall be the only authority necessary 
for a trial. 



TITLE 11. 

Of the Time o/ Commencing ClvU Actions. 

Chapter I. Actions in general. 

H. Actions for the recovery of real prop- 
erty. 
HI. Actions, other than foi the recovery of 

real property. 
IV. General provisions. 

Chapter I. 
The Time of Cbmtnenctng Actions in General. 
J 7t. The provisions contained In the chapter of 
the Revised Statutes entitled *' Of actions and the 
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times of commencing them," are repealed, and the 
provisions of this title are substituted in their stead. 
This fcitle shall not extend to actions already com- 
menced, or to cases where the fight of action has 
already accrued; but the statutes now in force shall 
be applicable to such cases, according to the subject 
of the action, and without regard to the form. 

to 

2 74. Civil actions can only be commenced within 
the periods prescribed in this titled after the cause 
of action shall have accrued, except where, in spe- 
cial cases, a different limitation is prescribed by 
statute, and in the cases mentioned in section 73. 

But the objection that the action was not com- 
menced within the time limited can*only be taken 
by answer. 

* 
Chapter II. 

The Time of Commencing Actions for the. Recovery xtf 

Seal Property. 

lib. The people of this state will not sue any per- 
son for, or in respect to, any real property, or the 
Issues or profits thereof, by reason of the right or 
title of the people to the same, unless, 

1. Such right or title shall have accrued within forty 
years before any action or other proceeding for the 
same shall be commenced ; or unless, 

2. The people, or those from whom they claim, 
shall have received the rents and profits of such real 
property, or of some part thereof, within the space 
of forty years. 

\ 7«. No action shall be brought for, or In respect to, 
real property, by any person claiming by virtue oi 
letters patent, or grants from the people of this 
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state, unless the same might have been commenced 
by the people as hereto specified, In case such patent 
or grant had not been Issued or made. 

2 11. When letters patent or grants of real prop- 
erty shall have been Issued or made by the peog>le 
of this state, and the same shall be declared void by 
the determination of a competent' court, rendered 
upon an allegation of a fraudulent suggestion, or 
concealment, of forfeiture, or mistake, or ignorance 
of a material fact, or wrongful, detaining, or defect- 
ive title, in such case ah action for the recovery of 
the premises go conveyed may be brought either 
by the people of this state, or by any subsequent 
patentee or grantee* of the same premises, his heirs 
or assigns, within twenty years after such determi- 
nation was made, -but hot after that period. 

{ 78. No action for the recovery of real property, 
or for the recovery of the possession thereof, shall 
be maintained unless it appear that the plaintiff, his 
ancestor, predecessor or gran cor, was seised or pos- 
sessed of the premises in question, within twenty 
years before the commencement of such action. 

\ 19. No cause of action, or defense to an action 
founded upon the title to real property, or to rents 
or services out of the same, shall be effectual, unless 
it appear that the person prosecuting tbe action, or 
making the defense, or under whose title the action 
is prosecuted or the defense is made, or the ancestor, 
predecessor, or grantor of such person, was seised or 
possessed of the premises In question within twenty 
years before the committing of the act in respect to 
which such action is prosecuted or defense made. 
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? 80. No entry upon real estate shall be deemed 
sufficient, or valid as a claim, unless an action be 
commenced thereupon within one year after the 
making of such entry, and within twenty years from 
the time when the right to make such entry de- 
scended or accrued. 

5 81. In every action for there covery of real prop- 
erty, or the possession thereof, the person establish- 
ing a legal title to the premises shall be presumed to 
have been possessed thereof within the time re- 
quired by law; and the occupation of such premises 
by any other person shall be deemed to have been 
under and in subordination to the legal title, unless 
it appear that such premises have been held and 
possessed adversely to such legal title for twenty 
years before the commencement of such action. 

2 82. Whenever it shall appear that the occupant, 
or those under whom he claims, entered into the 
possession of premises under claim of title, exclu- 
sive of any other right, founding such claim upon a 
written instrument, as being a conveyance of the 
premises in question, or upon the decree or Judg- 
ment of a competent court ; and that there has been 
a continued occupation and possession of the prem- 
ises included in such instrument, decree or judgment, 
or of some part of such premises, under such claim, 
for twenty years, the premises so included shall be 
deemed to have been held adversely, except that, 
where the premises so included consist of a tract 
divided into lots, the possession of one lot shall not 
be deemed a possession of any other lot of the same 
tract. 
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1 8t. For the purpose of constituting an adverse 
possession by any person claiming a title founded 
upon a written instrument, or a judgment or decree, 
land shall he deemed to have been possessed and 
occupied in the following cases: 

1. Where it has been usually cultivated or im- 
proved. 

2. Where It has been protected by a substantial 
lnclosure. 

8. Where, although not Inclosed, It has been used 
for the supply of fuel, or of fencing timber, for the 
purposes of husbandry, or the ordinary use of the 
occupant. 

4. Where a known farm or a single lot has been 
parJy Improved, the portion of such farm or lot 
that may have been left not cleared, or not inclosed 
according to the usual course and custom of the 
adjoining country, shall be deemed to have been 
occupied for the same length of time as the part im- 
proved and cultivated. 

1 84. Where It shall appear that there has been an 
actual continued occupation of premises, under a 
claim of title, exclusive of any other right, but not 
founded upon a written Instrument, or a judgment 
or decree, the premises so actually occupied, and no 
other, shall be deemed to have been held adversely. 

{ 85. For the purpose of constituting an adverse 
possession by a person claiming title not founded 
upon a written instrument, or a judgment or decree, 
land shall be deemed to have been possessed and 
occupied In the following cases only : 

1. Where it has been protected by a substantial 
lnclosure. 
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2. Where It has been usually cultivated or im- 
proved. 

3 86. Whenever the relation of landlord apd tenant 
shall have existed between any persons, the posses- 
sion of the tenant shall be deemed the possession of 
the landlord until the expiration of twenty yeas 
from the termination of the tenancy; or, where 
there has been no written lease, until the expiration 
of twenty years from the time of the last payment 
of rent; notwithstanding that such tenant miy 
have acquired another title, or may have claimed to 
hold adversely to his landlord. But such presump- 
tions shall not be made after the periods herein 
limited. 

2 87. The right of a person to the possession of auy 
real property shall not be impaired or affected by a 
descent being cast in consequence of the death of a 
person in possession of such property. 

\ 88. If a person entitled to commence any action 
for the recovery of real property, or to make an 
entry or defense founded on the title to real prop- 
erty, or to rents or services out of the same, be at 
the time such title shall first descend or accrue 
either: 

1. Within the age of twenty-one years; or 

2. Insane; or 

8. Imprisoned on a criminal charge, or In execu- 
tion upon conviction of a criminal offense for a term 
less than for Uie ; 

The time during which such disability shall con- 
tinue shall not be deemed any portion of the time in 
this chapter limited for the commencement of sucU 



\ 
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action, or the making of such entry or defense ; but 
such action may be commenced, or entry or defense 
made, after the period of twenty years, and within 
ten years after the disability shall cease, or after the 
1 death of the person entitled who shall die under such 
I disability ; but such action shall not be commenced, 
or entry or defense made, after that period. 

; CHAPTKB III. 

[ The Time, of Commencing Actions other than for the 
| Recovery of Real Property. 

1 80. The periods prescribed In section 74 for the 
commencement of actions other than for the re- 
covery of real property shall be aa follows : 

2 W. Within twenty years : 

1. An action upon a Judgment or decree of any 
, court of the United States, or of any state or terri- 
tory within the United States. 

2. An action upon a sealed instrument. 

1 91. Within six years : 

1. An action upon a contract, obligation or liability, 
. express or Implied; excepting those mentioned in 
; section 90. 

2L An action upon a liability created by statute 
other than a penalty or fbrfelture. 
8. An action for trespass upon real property. 

4. An action for taking, detaining or injuring any 
goods or chattels, including actions for the specific 
recovery of personal property. 

5. An action for criminal conversation, or for any 
other injury to the person or rights of another, m-t 
arising on contract, and not hereinafter enumerated. 
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6. An action for relief, on the ground of fraud ; In 
cases which heretofore were solely cognizable by the 
court of chancery ; the cause of action In such case 
not to be deemed to have accrued until the discovery, 
by the aggrieved party, of the facts constituting the 
fraud. 

1 98. Within three years : 

1. An action against a sheriff, coroner or constable, 
upon a liability Incurred by the doing of an act in his 
official capacity, and in virtue of his office, or by the 
omission of an official duty; including the non-pay- 
ment of money collected upon an execution. But 
this section shall not apply to an action for an escape. 

2. An action upon a statute, for a penalty or forfeit- 
ure, where the action Is given to the party aggrieved, 
or to such party and the people of this state, except 
where the statute Imposing it prescribes a different 
limitation. 

1 98. Within two years : 

1. An action for libel, slander, assault, battery, or 
false imprisonment. 

2. An action upon a statute, for a forfeiture or pen- 
alty to the people of this state. 

1 94. Within one year : 

1. An action against a sheriff or other officer, for the 
escape of a prisoner arrested or imprisoned on civil pro- 
cess. 

2. An action for injury to (hepenon. 

{ 95. In an action brought to recover a balance due 
upon a mutual, open and current account where 
there have been reciprocal demands between the 
parties, the cause of action shall be deemed to have 
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aocmed from the time of the last item proved in the 
account on either side. 

? 96. An action upon a statute, for a penalty or for- 
feiture, given in whole or in part to any person who 
will prosecute for the same, must be commenced 
within one year after the commission of the offense; 
and if the action be not commenced within the year, 
by a private party, it may be commenced within two 
years thereafter, in behalf of the people of this state, 
by the attorney-general, or the district attorney of 
the county where the offense was committed. 

J 0". An action for relief, not hereinbefore provided 
for, must be commenced within ten years after the 
cause of action shall have accrued. 

8 98. The limitations prescribed in this chapter shall 
apply to actions brought in the name of the people 
of this state, or for their benefit, in the same man- 
ner as to actions by private parties. 

Ohapthb IV. 

General Provision* at to the Time qf Commencing 

Actions. 

1 99. An action Is commenced as to each defendant, 
when the summons is served on him, or on a co-de- 
fendant, who is a Joint contractor, or otherwise 
united in interest with him. 

An attempt to commence an action is deemed 
equivalent to the commencement thereof, within the 
meaning oi this title, when the summons is delivered, 
with the intent that it shall be actually served, to the 
sheriff or other officer of the county In which the 
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defendants, or one of them, usually or last resided, 
or. if a corporation be defendant, to the sheriff or 
other officer of the county in which such corporation 
was established by law, or where its general busi- 
ness was transacted, or where it kept an office for 
the transaction of business. 

} 100. If, when the cause of action shall accrue 
against any person, he shall be out of the state, such 
action may be commenced within the terms herein 
respectively limited, after the return of such person 
into this state; and if, after such cause of action 
shall ha4e accrued, such person shall depart from 
and reside out of this state, or remain continuously 
absent therefrom for the space of.one year or more, 
the time of his absence shall not be deemed or taken 
as any part of the time limited for the commence- 
ment of such action. 

5 101. If a person entitled to bring an action men- 
tioned in the last chapter, except for a penalty or 
forfeiture, or against a sheriff or other officer, for an 
escape, be, at the time the cause of the action accrued, 
either: 

1. Within the age of twenty-one years ; or 

2. Insane; or 

3. Imprisoned on a criminal charge, or in execu- 
tion under the sentence of a criminal court, for a 
tprm less than his natural life ; 

The time of such disability is not a part of the time 
limited for the commencement of the action, except 
that the period within which the action must be 
orought cannot be extended more than five years 
ty any such disability, except infancy, nor can it be 
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so extended in any case longer than one year after 
the disability ceases. 

} 102. If a person entitled to bring an action, di6 
before the expiration of the time limited for the com- 
mencement thereof, and the cause of action survive, 
an action may be commenced by his representatives, 
after the expiration of that time, and within one 
year from his death. If a person against whom an 
action may be brought die before the expiration of 
the time limited for the commencement thereof, and 
the cause of action survive, an action may be com. 
menced against his executors or administrator, after 
the expiration of that time, and within one year 
after the Issuing of letters testamentary, or of ad- 
ministration. 

2 103. When a person shall be an alien subject, oi 
citizen of a country at war with the United States, 
the time of the continuance of the war shall not be 
part of the period limited for the commencement of 
(he action. 

1 104. If an action shall be commenced within the 
time prescribed therefor, and a judgment therein be 
reversed on appeal, the plaintiff, or if he die, and 
the cause of action survive, his heirs or representa- 
tives, may commence a new action within one year 
after the reversal. 

1 105. When the commencement of an action shall 
be stayed by injunction, or statutory prohibition, the 
time of the continuance of the injunction or prohibi- 
tion shall not be part of the time limited fbr the 
commencement of the action. 
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1 km. No person shall avail himself of a disability 
unless it existed when his right of action accrued, 

2 107. When two or more disabilities shall co-exist, 
at the time the rjght of action accrues, the limitation 
Shall not attach until they all be removed. 

\ 108. This title shall' not affect actions to enforce 
the payment of bills, notes ot other evidences of 
debt Issued, by moneyed corporations, or issued or 
put in circulation as money. 

. } loo. This title shall not affect action* against 
directors or stockholders of a moneyed corporation, 
or banking associations, to recover a penalty or for- 
feiture imposed, orHio enforce a liability created by 
law i but such actions must be brought within six 
years after the discovery, by the-aggrfeved party, 
of the facts upon which the penalty or forfeiture 
attached, or the liability was created. 

2 no. No acknowledgment or promise shall be 
sufficient evidence of a new or continuing contract, 
whereby to take the case out of the operation of this 
title, unless the same be contained in some writing 
signed by the party to be charged thereby; but this 
Bectlon shall cot alter the effect of any payment of 
principal or Interest. 



TITLE III. 

Of the Partus to Civil Actions. 

{in. Every action must be prosecuted in the name 

of the real party In interest, except as otherwise 

provided In section 113 1 but this section shall not be 
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deemed to authorize the assignment of a thing In 
action not arising out of contract. But an action 
may be maintained by a grantee of land; in the 
name of a grantor, or his or her heirs or legal repre- 
sentatives, when the grant or grants are void by 
reason of the actual possession of a person claiming 
under & title adverse to that of the grantor at the 
time.of the delivery of the grant, and the plaintiff 
shall be allowed to prove the facts to bring the case 
within thtt provision. 

| lis. In the case of an assignment of a thing iu 
action, the' action by the assignee shall be without 
prejudice to any set-off or other defense existing at 
the time of or before notice of the assignment; but 
this section shall* not apply. to a negotiable promis- 
sory note or bill of exchange, transferred in good 
faith, and upon gbod consideration, before due. 

1 1 it. An executor or administrator, a trustee of an 
express trust, or a person expressly authorized by 
statute, may sue without Joining with him the per- 
son tjpr whose benefit the action is prosecuted. A 
trustee of an express trust, within the meaning of 
this section, shall be construed to Include a person 
with whom or in whose name a contract is made for 
the benefit of another. 

} 114. When a married woman Is a party her hus- 
band must be joined with her, except that : 

1. When the action concerns her separate property, 
she may sue alone. 

2. When the action is between herself and her hus- 
band she may sue or bo sued alone. 
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And in no case need she prosecute or defend by a 
guardian or next of kin. 

5 115. When an Infant Is a party, he must appeal 
by guardian, who may be appointed by the court in 
which the action is prosecuted, or by a Judge thereof 
or a county Judge. 

giio. The guardian shall be appointed as follows : 

1. When the Infant Is plaintiff, upon the applica- 
tion of the infant, If he be of the age of fourteen 
years ; or, If under that age, upon the application 
of his general or testamentary guardian, if he has 
any, or of a relative or friend of the Infant; if made 
by a relative or friend of the infant, notice thereof 
must first be given to such guardian, if he has one ; 
if he has none, than to the person with whom such 
Infant resides. 

2. When the Infant Is defendant, upon the applica- 
tion of the Infiant, If he be of the age of fourteen 
years, and apply within twenty days after service 
of the summons. If he be under the age of fourteen, 
or neglect so to apply, then upon the application of 
any other party to the action, or of a relative or 
friend of the infant, after notice of such application 
being first given to the general or testamentary 
guardian of such infant, if he has one within this 
state; if he has none, then to the infant himself if 
over fourteen years of age, and within the state; or, 
If under that age, and within the state, to the person 
with whom such infant resides. And in actions for 
the partition of real property, or for the foreclosure 
of a mortgage or other instrument, when an infant 
defendant resides out of this state, or is temporarily 
absent therefrom, the plaintiff may apply to the 
court in which the action Is pending, at any special 
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term thereof, and will be entitled to an order desig- 
nating some suitable person to be the guardian for 
the infant defendant, for the purposes of the action 
unless the infant defendant, or some one in his behal f, 
within a number of days after the service of a copy 
of the order, which number of days shall be In the 
said order specified, shall procure to be appointed a 
guardian for the said infant, and the court shall give 
special directions in the order for the manner of the 
service thereof, which may be upon the infant. 

And in case an Infant defendant having an interest 
in the event of the action shall reside in any state 
with which there shall not be a regular communica- 
tion by mail, on such fact satisfactorily appearing 
lathe court, the court may appoint a guardian art 
litem for such absent infant party, for the purpose 
of protecting the rights of such infant in said action ; 
and on such guardian ad litem, process, pleadings 
and notices in the action may be served in the like 
manner as upon a party residing In this state. 

S 1 17. All persons having an interest m the subject 
of the action, and in obtaining the relief demanded, 
may be joined as plaintiffs, except as otherwise pro- 
vided in this title. 

\ us. Any person may be made a defendant who 
has or claims an interest in the controversy adverse 
to the plaintiff, or who is a necessary party to a com- 
plete determination or settlement of the questions 
involved therein ; and in an action to recover the 
possession of real estate, the landlord and tenant 
thereof may be Joined as dofendants; and any per- 
son claiming title or a right of possession to real 
D 
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estate maybe made parties plaintiff or defendant, 
■ as the case may require, to any such action. 

\ 119. Of the parties to the action, those who are 
united in interest must be joined as plaintiffs or de- 
fendants; but if the consent of any one who should 
have been joined as plaintiff cannot be obtained, he 
may be made a defendant, the reason thereof being 
stated in the complaint, and when the question is 
one of a common or general interest of many per- 
sons ; or when the parties are very numerous and It 
may be impracticable to bring them all before the 
court, one or more may sue or defend for the benefit 
of the whole. v 

} iao. Persons severally liable upon the same obli- 
gation or instrument, including the parties to bills 
of exchange and promissory notes, may, all or any 
of them, be included in the same action, at the 
option of the plaintiff. 

\ 121. No action shall abate by the death, marriage 
or other disability of a party, or by the transfer of 
any interest therein, if the cause of action survive 
or continue. In case of death, marriage or other 
disability of a party, the court, on motion, at any 
time within one year thereafter, or afterward, on a 
supplemental complaint, may allow the action to be 
continued by or against his representative or succes- 
sor in interest. In case of any other transfer of 
interest, the action shall be continued in the name 
of the original party, or the court may allow the 
person to whom the transfer is made to be substi- 
tuted in the action. 

After a verdict shall be rendered in any action for 
a wrong, such action shall not abate by the death of 

\ 
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any party, bat the case shall proceed thereafter in 
tbe same manner as in cases where tbe cause of 
action now survives by law. • 

At any time after tbe death, marriage or othei 
disability of the party plaintiff, the court in which 
an action is pending, upon notice to such persons as 
it may direct, and upon application or any person 
aggrieved, may, In its discretion, order that tbe 
action be deemed abated unless the same be con- 
tinued by the proper parties, within a time to be 
fixed by tbe court, not less than six months nor 
exceeding one year, from the granting of the order. 
And where judgment bas heretofore, or shall here- 
after be recovered for the possession of real prop- 
erty, and the party lecovering said judgment shall 
have died subsequent to the recovery thereof, his 
successor in interest in said land, whether by grant, 
devise or Inheritance, may revive said Judgment 
and enforce the same, by execution, on motion 
within one year after said death, or afterward on 
supplemental complaint. * Where an Intestate, not 
being an Inhabitant of the state, shall die out of this 
state, not leaving assets therein, and there shall be 
pending In the supreme court, or in the court of 
appeals, an appeal brought by such intestate from a 
judgment against him, the court in which said 
appeal is pending may order the Judgment appealed 
from affirmed, with costs, unless the attorney for 
the intestate on said appeal procure said action to 
oe revived, within six months after notice to perfect 
such appeal, by the substitution of a representative 
of said intestate in said action. This provision (the 
sentence following the*) does not apply to actions 
now (Hay 6, 1870] pending, nor to any right of 
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action already accrued, nor take effect until the 
1st day of June, 1870. 

2 199. The court may determine any controversy 
Between the parties before it, when it can be done 
without prejudice to the rights of others, or by sav- 
ing their rights, but when a complete determina- 
tion of the controversy cannot be had without the 
presence of other parties, the court must cause 
them to be brought in. And when, in an action for 
the recovery of real or personal property, a person, 
not a party to the action but having an interest in 
the subject thereof, makes application to the court 
to be made a party, it may order him to be brought 
In by the proper amendment. 

A defendant against whom an action Is pending 
upon a contract, or for specific real or personal 
property, may, at any time before answer, upon 
affidavit that a person not a party to the action, and 
without collusion with him, makes against him a 
demand for the same debt, or property, upon due 
notice to such person, and the adverse party, apply 
to the court for an order to substitute such persoa 
in his place, and discharge him from liability to 
either party on his depositing in court the amount 
of the debt, or delivering the property, or its value, 
to such person as the courlj may direct; and the 
court may, in its discretion, make the order. 



TITLE IV. 
Of the Place of Trial of Civil Action*, 
\ 19S. Actions for the following causes, most be 
tried In the county In which the subject of the 
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action, or some part thereof, is situated, subject to 
the power of the court to change the place of trial 
in the cases provided by statute : 

L For the recovery of real property, or of an 
estate or interest therein, or for the determination, 
in any form, of such right or interest, and for injuries 
to real property. 

2. For the partition of real property. 

3. For the foreclosure of a mortgage of real prop- 
erty. 

4. For the recovery of personal property dis- 
trained for any cause. 

i 194. Actions for the following causes must be 
tried in the county where the cause, or some part 
thereof arose, subject to the like power of the court 
to change the place of trial in the cases provided by 
statute: 

1. For the recovery of a penalty or forfeiture 
Imposed by statute ; except that, when it is imposed 
for an offense committed on a lake, river, or other 
stream of water situated in two or more counties, 
the action may be broaght in any county bordering 
on such lake, river or stream, and opposite to the 
place where the offense was committed. 

2. Against a public officer or person specially 
appointed to execute his duties, for an act done by 
him in virtue of his office, or against a person. who, 
by his command, or in his aid. shall do any thing 
touching the duties of such officer. 

1 195. In all other cases the action shall be tried in 
the county in which the parties, or any of them, 
shall reside at the commencement of the action ; or, 
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if nono of the parties shall reside in the state, the 
same may be tried in any county which the plaintiff 
shall designate in his complaint, subject, however, 
to the power of the court to change the place of trial 
in the cases provided by statute. 

i 120. If the county designated for that purpose in 
the complaint be not the proper county, the action 
may, notwithstanding, be tried therein, unless the 
defendant, before the time for answering expire, de- 
mand, In writing, that the trial be had in the proper 
county and the place of trial be thereupon changed 
by consent of parties or by order of the court, as is 
provided in this section. 

The court may change the place of trial In the 
following cases: 

1. When the county designated for that purpose in 
the complaint is not the proper county. 

2. When there is reason to believe that an impar- 
tial trial cannot be had therein. 

3. When the convenience of witnesses and the ends 
of Justice would be promoted by the change. 

When the place of trial Is changed all other pro- 
ceedings shall be had in the county to which the 
place of trial is changed, unless otherwise provided 
by the consent of the parties, in writing, duly filed, 
or order of the court, and the papers shall be filed 
or transferred accordingly. 

TITLE V. 

Of the Manner of Commencing Civil Actions. 

\ 127. Civil actions in the courts of record of this 
state snail be commenced by the service of » ram- 
raom ' 
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1 128. The summons shall be subscribed by an at* 
fcorney, aud directed to the defendant, and shall re- 
quire him to answer the complaint and serve a copy 
of his answer on the person whose name is sub- 
scribed to the summons, at a place within the state, 
to be therein specified, In which there is a post-office, 
within twenty days after the service of the sum- 
mons, exclusive of the day of service. 

1 129. The plaintiff shall also insert In the sum- 
mons a notice, in substance as follows : 

L In an action arising on contract for the recovery 
of money only, that he will take judgment for a sum 
specified therein If the defendant fail to answer the 
complaint, in twenty days after the service of the 
summons. 

2. In other actions, that, if the defendant shall fall 
so answer the complaint within twenty days after 
service of the summons, the plaintiff will apply to 
the court for the relief demanded in the complaint. 

} iso. A copy of the complaint need not be served 
with the summons. In such case* the summons 
must state where the complaint is or will be filed; 
and If the defendant, within twenty days thereafter, 
causes notice of appearance to be given, and In per- 
son, or by attorney, demands, in writing, a copy of 
the complaint, specifying a place within the state 
where it may be served, a copy thereof must, within 
twenty days thereafter, be served accordingly, and 
after such service the defendant has twenty daya to 
answer, but only one copy need be served on the 
tame attorney. 
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§ m. In the case of a defendant against whom no 
personal claim is made, .the plaintiff may deliver to 
such defendant- with the summons a notice sub- 
scribed by the plaintiff or his attorney, setting forth 
the genera! object of the action, a brief description 
of the property affected by it, if It affects specific 
real or personal property, and that no personal claim 
is made against such defendant, in which case no 
copy of the complaint need be served on such defend- 
ant unless within the time foi answering he shall, in 
writing, demand the same. If a defendant, on whom 
such notice is served unreasonably defend the ac- 
tion, he shall pay costs to the plaintiff. 

2 182. In an action affecting the title to real prop- 
erty, the plaintiff, at the time of filing the complaint, 
or at any time afterwards, or whenever a warrant 
of attachment, under chapter four of title seven, 
part second of this Code, shall be Issued, or at any 
time afterwards, the plaintiff or a defendant, when 
he seta up an affirmative cause of action in his an- 
swer and demands substantive relief, at the time of 
filing his answer, or at any time afterwards, if the 
same be intended to affect real estate, may file with 
the clerk of each county In which the property Is 
situated, a notice of the pendency of the action, con- 
taining the names of the parties, the object of tht 
action, and the description of the property In that 
county affected thereby; and if the action be for the 
foreclosure of a mortgage, such notice must be filed 
twenty days before judgment, and must contain the 
date of the mortgage, the parties thereto, and the 
time and place of recording the same. From the 
time of tiling only shall the pendency of the action 
be constructive notice to a purchaser or incumbraa- 
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cer of the property affected thereby; and every per- 
son whose conveyance or incumbrance is subse- 
quently executed or subsequently recorded shall be 
deemed a subsequent purchaser or Incumbrancer, 
and shall be bound by all proceedings taken after the 
filing of such notice to the same extent as if he were 
made a party to the action. For the purposes of U> is 
section, an action shall be deemed to be pending 
from the time of filing such notice : provided, how- 
ever, that such notice shall be of no avail unless it 
shall be followed by the first publication of the sum- 
mons on an order therefor, or by the personal ser- 
vice thereof on a defendant within sixty days altor 
such filing. And the court In which the said action 
was commenced may, in its discretion, at any time 
after the action shall be settled, discontinued or aba- 
ted, as is provided in section number 121, on appli- 
cation of any person aggrieved, and on good cause 
shown, and on such notice as shall be directed or 
approved by the court, order the notice authorized 
by this section to be canceled of record by the clerk 
of any county in whose office the same may have 
been filed or recorded; and such cancellation shall 
be made by an indorsement to that effect on the 
margin of the record, which shall refer to the order, 
and for which the clerk shall be entitled to a fee of 
twenty-five cents. 

I iss. The summons may be served by the sheriff 
of the county where the defendant may be found, or 
by any other person not a party to the action. The 
service shall be made, and the summons returned, 
with proof of the service, to the person whose name 
Is subscribed thereto, with all reasonable diligence. 
The person subscribing the summons may, at his 
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option, by an indorsement ou the summons, fix a 
time for the service thereof, and the service shall 
then be made accordingly. 

2 134. The summons shall be served by delivering a 
copy thereof as follows : 

1. If the suit be against a corporation, to the presi- 
dent or other head of the corporation, secretary, 
cashier, treasurer, a director or managing agent 
thereof; but such service can be made in respect to a 
foreign corporation only, when it has property with- 
in this state, or the cause of action arose therein, or 
where such service shall be made within this state 
personally upon the president, treasurer, or secre- 
tary thereof. 

2. If against a minor under the age of fourteen 
years, to such minor personally, and also to his 
lather, mother or guardian, or if there be none 
within the state, then to any person having the care 
and control of such minor, or with whom he shall 
reside, or in whose service he shall be employed. 

3. If against a person Judicially declared to be of 
unsound mind or incapable of conducting his own 
affairs in consequence of habitual drunkenness, and 
for whom a committee has been appointed, to such 
committee and to the defendant personally. 

4. In all other cases to the defendant personally. 

5 135. Where the person on whom the service of 
the summons is to be made cannot, after due dili- 
gence, be found within the state, and that fact ap- 
pears by affidavit to the satisfaction of the court or 
a Judge thereof, or of the county Judge of the county 
Where the trial is to be bad, and it in like manner 
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appears that a cause of action exists against the de- 
fendant, in respect to whom the service is to be 
made, or that he is a proper party to an action re- 
lating to real property in tbis state, such court or 
judge may grant an order that the service be made 
by the publication of a summons in either of the 
following cases : 

1. Where the defendant is a foreign corporation ;* 
has property witbin the state, or the cause of action 
arose therein. 

2. Where the defendant, being a resident of this 
state, has departed therefrom, with intent to defraud 
his creditors, or to avoid the service of a summons, 
or keeps himself concealed therein with the like 
Intent. 

3. Where he is not a resident of this state, but has 
property therein, and the court has jurisdiction of the 
subject of the action. 

4. Where the subject of the action is real or per- 
sonal property in this state, and the defendant has 
or claims a lien or interest, actual or contingent, 
therein, or the relief demanded consists wholly or 
partly in excluding the defendant from any interest 
or lien therein. 

5. Where the action is tor divorce, in the cases 
prescribed by law. 

The order must direct the puDiication to be made 
in two newspapers, to be designated as most likely 
to give notice to the person to be served, and for 
such length of time as may be deemed reasonable. 
not less than once a week for six weeks. In cose of 
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publication, the court or judge must also direct a 
copy of the summons and complaint to be forthwith 
deposited in the post-office, directed to the person to 
be served, at his place of residence, unless It appear 
that such residence is neither known to the party 
making the application, nor can with reasonable 
diligence be ascertained by him. When publication 
is ordered, personal service of a copy of the sum- 
mons and complaint out of the state is equivalent to 
publication and deposit In the post-office. 

The defendant against whom publication Is or- 
dered, or his representatives, on application and 
sufficient cause shown, at any time before judgment, 
must be allowed to defend the action ; and except 
in an action for divorce, the defendant, against 
whom publication is ordered, or his representatives, 
may in like manner, upon good cause shown, be al- 
lowed to defend after judgment, or at any time 
within one year after notice thereof, and within 
seven years after its rendition, on such terms as may 
be just; and if the defense be successful, and the 
judgment, or any part thereof, have been collected 
or otherwise enforced, such restitution may there- 
upon be compelled as the court directs ; but the title 
to property sold under such Judgment to a purchaser 
in good faith shall not be thereby affected. And in 
all cases where publication is made, the complaint 
must be first filed, and the summons, as published, 
must state the time and place of such filing. 

In actions for the foreclosure of mortgages on real 
estate, or for the foreclosure of any lien on personal prop- 
erty, already instituted, or hereafter to be instituted, if 
any party, or parties, having any interest in or Hen upon 
such mortgaged premises or such personal property are un- 
known to the plaintiff, and the residence of such party or 
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parties cannot, with reasonable diligence, be ascer- 
tained by him, and such fact shall be made to appear, 
by affidavit to the court, or to a Justice thereof, or to 
the county judge of the county where the trial Is to 
be had, such court, Justice, or county Judge may 
grant an order that the summons be served on such 
unknown party or parties bv publishing the same 
for six weeks, once in nach week, successively, in the 
state paper, and in a newspaper printed in the county 
where the premises or such personal property are situated, 
which publication shall be equivalent to a personal ser- 
vice on such unknown party or parties. 

1 186. Where the action is against two or more de- 
fendants, and the summons is served on one or more 
of them, but not on all of them, the plaintiff may 
proceed as follows : 

, 1. If the action be against defendants Jointly in- 
debted upon contract, he may proceed against the 
defendant served, unless the court otherwise direct : 
and if he recover Judgment it may be entered against 
all the defendants thus Jointly indebted, so far only 
as that it maybe enforced against the Joint property 
of all and the separate property of the defendants 
served, and if they are subject to arrest, against tbe 
persons of the defendants served ; or 

2. If the action be against defendants severally 
liable, he may proceed against the defendants served 
in the same manner as if they were the only defend- 
ants. 

3. If all the defendants have been served, Judg- 
ment may be taken against any or either of them 
severally, when the plaintiff would be entitled to 
judgment against such defendant or defendants If 
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the action had been against them or any of them 
alone. 

• 4. If the name of one or more partners shall, ror 
any cause, have been omitted In any action in which 
Judgment shall have passed against the defendants 
named in the summons, and such omission shall not 
have been pleaded in such action, the plaintiff, in 
case the judgment therein shall remain unsatisfied, 
may, by action, recover of such partner separately, 
upon proving his joint liability, notwithstanding he 
may not have been named in the original action ; but 
the plaintiff shall have satisfaction of only one judg- 
ment rendered for the same cause of action. 

2 137. In the cases mentioned in section 135, the 
service of the summons shall be deemed complete, 
at the expiration of the time prescribed by the order 
for publication. 

} 138. Proof of the service of the summons, and of 
tho complaint or notice, if any, accompanying the 
same, must be as follows : 

L If served by the sheriff, his certificate thereof; 
or, 

2. If by any other person, his affidavit thereof; or, 

S. In case of publication, the affidavit of the print- 
er, or bis foreman, or principal clerk, showing the 
same ; and an affidavit of a deposit of a copy of the 
summons in the post-office, as required by law, if 
the same shall have been deposited ; or, 

4. The written admission of the defendant. 

In case of service, otherwise than by publication, 
the certificate, affidavit or admission must state the 
time and place of service. 
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{ 1 to. From the time of tbe service of the summons 
In a civil action, or the allowance of a provisional 
remedy, the court Is deemed to have acquired Juris- 
diction, and to have control of all the subsequent pro- 
ceedings. A voluntary appearance of a defendant 
IB equivalent to personal service of the summons 
opon him. 
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CXAFTXB I. . 

The Complaint. 

\ 140. All the forms of pleading heretofore existing, 
are abolished ; and hereafter, the forms of pleading 
in civil actions, in courts of record, and the rules by 
which the sufficiency of the pleadings Is to be deter- 
mined, are those prescribed by this act. 

} 141 . The first pleading on the part of the plaintiff 
Is the complaint. 

1 148. The complaint shall contain : 

L The title of the cause, specifying the name of 
the court in which the action is brought, the name 
of the county in which the plaintiff desires the trial 
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to be had, and the names of the parties to the action 
plaintiff and defendant. 

2. A plajn and concise statement of the facts con- 
stituting a cause of action, without unnecessary 
repetition. 

3. A demand of the relief to which the plaintiff 
supposes himself entitled. If the recovery of money 
be demanded, the amount thereof shall be stated. 



Chapter H. 
The Demurrer. 
? us. TVio only pleading on the part of the defend- 
ant is either a demurrer or an answer. It must be 
served within twenty days after the service of the 
copy of the complaint. 

1 144. The defendant may demur to the complaint, 
when it shall appear upon the face thereof, either : 

l.That the oourt has no Jurisdiction of the person 
of the defendant, or the subject of the action ; or. 

2. That the plaintiff has not legal capacity to sue- 
or, 

3. That there is another action pending between 
the same parties, for the same cause; or, 

4. That there is a defect of parties, plaintiff or de- 
fendant; or, 

5. That several causes of action have been improp- 
erly united; or, 

6. That the complaint does not state facts sufficient 
to constitute a cause of action. 

8 145. The demurror shall distinctly specify the 
grounds of objection to the complaint. Unless It do 
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so, It may be disregarded. It may be taken to the 
whole complaint, or to any of the alleged causes of 
action stated therein. 

» 1 46. If the complaint be amended, a copy thereof 
must be served on the defendant, who must answer 
It within twenty days, or the plaintiff, upon filing 
with the clerk, on proof of the service, and of the 
defendant's omission, may proceed to obtain Judg- 
ment, as provided by section 248, but where an ap- 
plication to the court for Judgment is necessary, 
eight days' notice thereof must be given to the 
defendant. 

{ 147. When any of the matters enumerated in sec- 
tion 144, do not appear upon the face of the com- 
plaint, the objection may be taken by answer. 

\ 148. If no such objection be taken, either by de- 
murrer or answer, the defendant shall be deemed to 
have waived the same, excepting only the objection 
to the Jurisdiction of the court, and the objection that 
the complaint does not state facts sufficient to con- 
stitute a cause of action. 

Chapter III. 
The Answer. 

1 149. The answer of the defendant must contain . 

1. A genera] or specific denial of each material 
allegation of the complaint controverted by the de- 
fendant, or of any knowledge or Information thereof 
sufficient to form a belief. 

2. A statement of any new matter 'constituting a 
defense or counterclaim, in ordinary and concise 
language, without repetition. 
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| ISO. The counterclaim mentioned In the last sec- 
tion must be one existing In favor of a defendant, 
and against a plaintiff, between whom a several 
Judgment might be had in the action, and arising 
out of one of the following causes of action : 

1. A cause of action arising out of the contract 01 
transaction set forth in the complaint, as the founda- 
tion of the plaintiff's claim, or connected with the 
subject of the action. 

2. In an action arising on contract, any other causa 
of action arising also on contract, and existing at the 
commencement of the action. 

The defendant may set forth, by answer, as many 
defenses and counterclaims as he may have, whether 
they be such as have been heretofore denominated 
legal or equitable, or both. They must each be sepa- 
rately stated, and refer to the causes of action which 
they are Intended to answer, in such manner that 
they may be intelligibly distinguished. 

1 1*1. The defendant may demur to one or more of 
several causes of action stated in the complaint, and 
answer the residue. 

1 158. Sham and irrelevant answers and defenses 
may be stricken out on motion, and upon such terms 
as the court may in their discretion Impose. 



Chapter IV. 

The Reply. 

1 1 St. When the answer contains new matter, con- 
stituting a counterclaim, the plaintiff may, within 
twenty days, reply to such new matter, denying 
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generally or specifically each allegation contro- 
verted by him, or any knowledge or information 
thereof sufficient to form a belief; and he may 
allege, in ordinary and concise language, without 
repetition, any new matter not inconsistent with the 
complaint, constituting a defense to such new mat- 
ter in the answer, and the plaintiff may, in all 
cases, demur to an answer containing new matter, 
where upon its face it does not constitute a counter- 
claim or defense ; and the plaintiff may demur to 
one or more of such defenses or counterclaims, and 
reply to the residue of the counterclaims. 

And in other cases, when an answer contains new 
matter, constituting a defense by way of avoidance, 
the court may, in its discretion, on the defendant's 
motion, require a reply to such new matter; and in 
that case the reply shall be subject to the same 
rules as a reply to a counterclaim. 

2 154. If the answer contain a statement of new 
matter constituting a counterclaim, and the plaint- 
iff fall to reply or demur thereto within the time 
prescribed by law, the defendant may move, on a 
notice of not less than ten days, for such judgment 
as he is entitled to upon such statement, and if the 
case require it, a writ of inquiry of damages may be 
issued. 

2 165. If a reply of the plaintiff to any defense set 
up by the answer of the defendant be insufficient, 
the defendant may demur thereto, and shall state 
the grounds thereof. 
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Chaptsb V. 

General Rules of Pleading. 

} is*. Every pleading In a court of record must 
be subscribed by the party or his attorney; and 
when any pleading Is verified, every subsequent 
pleading, except- a demurrer, must be verified also. 

2 157. The verification must be to the effect, that 
the same is true to the knowledge of the person 
making it except as to those matters stated on Infor- 
mation and belief, and as to those matters he 
believes it to be true, and must be by the affidavit of 
the party, or if there be several parties united in 
interest, and pleading together, by one at least of 
such parties acquainted with the facts, if such party 
be within the county where the attorney resides, and 
capable of making the affidavit. The affidavit may 
also be made by the agent or attorney, if the action 
or defense be founded. upon a written instrument for 
the payment of money only, and such instrument 
be in the possession of the agent or attorney, or if 
all the material allegations of the pleading be 
within the personal knowledge of the agent or 
attorney. When the pleading Is verified by any 
other person than the party, he shall set forth In the 
affidavit his knowledge, or the grounds of his belief 
on the subject, and the reasons why it is not made by 
the party. When a corporation Is a party, the veri- 
fication may be made by any officer thereof; and 
when the state or any officer thereof in Its behalf is 
a party, the verification may be made by any person 
acquainted with the facts. The verification may be 
omitted when an admission of the truth of the alle- 
gation might subject the party to prosecution for 
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felony. And no pleading can be used in a cmnina. 
prosecution against the party, as proof of a fact ad- 
mitted or alleged In such pleading. 

$ 158. It shall not be necessary for a party to set 
forth in a pleading the items of an account therein 
alleged ; but he shall deliver to the adverse party 
within ten days after a demand thereof, in writing 
a copy of the account, which, if the pleading is veil 
fled, must be verified by his own oath, or that of his 
agent or attorney, if within the personal knowledge 
of such agent or attorney, to the effect, that he 
believes it to be true, or be precluded from giving 
evidence thereof. The court, or a judge thereof, or 
a county judge, may order a further account when 
the one delivered Is defective, and the court may in 
all cases order a bill of particulars of the claim of 
either party to be furnished. 

3 159. In the construction of a pleading, for the 
purpose of determining its effect, its allegations 
shall be liberally construed, with a view of substan- 
tial Justice between the parties. 

} 160. If irrelevant or redundant matter be inserted 
in a pleading, it may be stricken out on motion of 
any person aggrieved tbereby. And when the alle- 
gations of a pleading are so indefinite or uncertain 
that the precise nature of the charge or defense is 
not apparent, the court may require the pleading to 
be made definite and certain by amendment. 

1 161. In pleading a judgment, or other determina 
tlon of a court, or officer of special jurisdiction, it 
shall not be necessary to state the facts conferring 
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Jurisdiction, but such Judgment or determination 
may be stated to have been duly given or made. If 
such allegation be controverted, the party pleading 
ihall be bound to establish on the trial the facts con- 
ferring jurisdiction. 

} 1A2. In pleading the performance of conditions 
precedent in a contract, It shall not be necessary to 
state the facts, showing such performance; but it 
may be stated generally, that the party duly per- 
formed all the conditions on bis part; and if such 
allegation be controverted, the party pleading shall 
be bound to establish on the trial the facts showing 
luch performance. In an action or defense, founded 
upon an instrument for the payment of money 
only, it shall be sufficient for a party to give a copy 
of tbe instrument, and to state that there is due to 
bim thereon from the adverse party a specified sum, 
which he claims. 

1 108. In pleading a private statute, or a right de- 
rived therefrom, it shall be sufficient to refer to such 
statute by Its title and the day of Its passage, and 
the court shall thereupon take judicial notice 
thereof. 

5 1«4. In an action for libel, or slander, It shall not 
be necessary to state in the complaint any extrinsic 
facts, for the purpose of showing the application to 
the plaintiff of the defamatory matter out of which 
the cause of action arose ; but it shall be sufficient to 
state generally, that the same was published or 
spoken concerning the plaintiff, and If such allega- 
tion be controverted, the plaintiff shall be bound to 
establish, on trial, that it was so published or 
spoken. 
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1 18ft. In the actions mentioned in the last section, 
the defendant may, in his answer, allege both the 
truth of the matter charged as defamatory, and any 
mitigating circumstances, to reduce the amount of 
damages ; and whether he prove the Justification or 
not, he may give in evidence the mitigating circum- 
stances. 

3 lee. In an action to recover the possession of 
property distrained doing damage, an answer that 
the defendant, or person by whose command he 
acted, was lawfully possessed of the real property 
upon which the distress was made, and that the 
property distrained was at the time doing damage 
thereon, shall be good, without setting forth the title 
to such real property. 

1 167. The plaintiff may unite in the same com- 
plaint several causes of action, whether they be 
such as have been heretofore denominated legal 
or equitable, or both, where they all arise out of, 

L The same transaction or transactions connected 
with the same subject of action. 

2. Contract, express or implied; or, 

8. Injuries with or without force, to person and 
property, or either; or, 

4. Injuries to character; or, 

5. Claims to recover real property, with or without 
damages for withholding thereof, and the rents and 
profits of the same ; or, 

6. Claims to recover personal property, with or 
without damages, for the withholding thereof; or, 

7. Claims against a trustee, by virtue of a contract 
or by operation of law. 
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But the causes of action, so united, must all belong 
to one of these classes, and, except in actions for the 
foreclosure of mortgages, must affect all the parties 
to the action, and not require different places of 
trial, and must be separately stated. 

In actions to foreclose mortgages the court shall 
have power to adjudge and direct the payment by 
the mortgagor of any residue of the mortgage debt 
that may remain unsatisfied after a sale of the 
mortgaged premises, in cases in which the mort- 
gagor shall be personally liable for the debt secured 
by such mortgage; and if the mortgage debt be 
secured by the covenant or obligation of any person 
other than the mortgagor, the plaintiff may make 
such person a party to the action, and the court 
may adjudge payment of the residue of such debt 
remaining unsatisfied after a sale of the mortgaged 
premises against such other person, and may enfbrce 
such judgment as in other cases. 

1 1«8. Every material allegation of the complaint, 
not controverted by the answer, as prescribed in 
section 149; and every material allegation of new 
matter in the answer, constituting a counterclaim, 
not controverted by the reply, as prescribed in sec- 
tion 153, shall, for the purposes of the action, be 
taken as true. But the allegation of new matter In 
the answer, not relating to a counterclaim, or of 
new matter in a reply, is to be deemed controverted 
by the adverse party, as upon a direct denial or 
avoidance, as the case may require. 
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CHAPTER VI. 

JUUtakes in Pleading, and Amendment*. 

f !•». No variance between the allegation In a 
pleading and the proof shall be deemed material, 
unless it have actually misled the adverse party, to 
his prejudice, in maintaining his action or defense, 
upon the merits. Whenever it shall be alleged that 
a party has been so misled, that fact shall be proved 
to the satisfaction of the court and in what respect 
he has been misled; and thereupon the court may 
order the pleading to be amended, upon such terms 
as shall be just. 

{ 170. Where the variance is not material, as pro- 
vided in the last section, the court may direct the 
fact to be found according to the evidence, or may 
order an immediate amendment, without costs. 

1 171. Where, however, the allegation of the cause 
of action or defense to which the proof is directed is 
unproved, not in some particular or particulars only, 
but in its entire scope and meaning, it shall not be 
deemed a case of variance, within the last two sec- 
tions, but a failure of proof. 

( 178. Any pleading may be once amended by the 
party of course, without costs, and without prejudice 
to the proceedings already had, at any time within 
twenty days after it is served, or at any time before 
the period for answering It expires, or it can be so 
amended at any time within twenty days after the 
service of the answer or demurrer to such pleading, 
unless it be made to appear to the court that it was 
done for the purposes of delay, and the plaintiff or 
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defendant will thereby lose the benefit of a circuit or 
term for which the cause is or may be noticed, and 
if it appear to the court that such amendment was 
made for such purpose, the same may be stricken 
out, and such terms imposed as to the court may 
seem just. In such case a copy of the amended 
pleading must be served on the adverse party. After 
the decision of a demurrer, either at a general or 
special term, the court may, in its discretion, if it 
appear that the demurrer was interposed in good 
iaitb, allow the party to plead over upon such terms 
as may be just. If the demurrer be allowed for the 
cause mentioned in the fifth subdivision of section 
144, the court may, in its discretion, and upon such 
terms as may be just, order the action to be divided 
into as many actions as may be necessary to the 
proper determination of the causes of action therein 
mentioned. 

{ 178. The court may, before or after judgment, and 
upon the trial, in furtherance of Justice, and on such 
terms as may be proper, amend any pleadings, process 
or proceeding, by adding or striking out the name of any 
party, or by correcting a mistake in the name of a party, 
or a mistake in any other respect, or by inserting other 
allegations material to the case, or when the amend- 
ment does not change substantially the claim or de 
fense, by conforming the pleading or proceeding to 
the facts proved. 

2 174. The court may likewise, in its discretion, and 
upon such terms as may be just, allow an answer or 
reply to be made, or other act to be done, after the 
time limited by this act, or by an order enlarge such 
time ; and may also, in Its discretion, and upon such 
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terms as may be Just, at any time within one year 
after notice thereof, relieve a party from a Judg- 
ment, order, or other proceeding, taken against him 
through his mistake, inadvertence, surprise, or ex 
cusable neglect ; and may supply an omission in any 
proceeding ; and whenever any proceeding taken by 
a party fails to conform in any respect to the pro- 
visions of this Code, the court may in like manner 
and upon like terms, permit an amendment^of such 
proceeding, so~as to make it conformable thereto. 

2175. When the plaintiff shall be ignorant of the 
name of a defendant, such defendant may be desig- 
nated in any pleading or proceeding by any name ; 
and when his true name shall be discovered, the 
pleading or proceeding may be amended accordingly. 

1 176. The court shall, in every stage of an action, 
disregard any error or defect in the pleadings or pro- 
ceedings which shall not affect the substantial rights 
of the adverse party; and no judgment shall be re- 
versed or affected by reason of such error or defect. 

1 177. The plaintiff and defendant respectively may 
be allowed, on motion, to make a supplemental com- 
plaint, answer or reply, alleging facts material to 
the case, occurring after the former complaint, an- 
swer or reply, or of which the party was ignorant 
when his former pleading was made, and either 
party may, by leave of the court, in any pending or 
future action, set up, by a supplemental pleading, 
the judgment or decree of any court of competent 
jurisdiction, rendered since the commencement of 
such action, determining the matters in controversy 
In said action, or any part thereof, and if said judg- 



76 ARREST AND BAIL. 

ment be set up by the plaintiff the same shall be 
without prejudice to any provisional remedy there 
tol'ore issued, or other proceedings had in said action 
on his behalf, 



TITLE VII. 
0/ the Provisional Remedies in Civil Actions. 
Ohaptkb I. Arrest and bail. 

II. Claim and delivery of personal prop- 
erty. 

III. Injunction. 

IV. Attachment. 

V. Provisional remedies. 

Ohaptkb I. 

Arrest and Bail. 
1 178. No person shall be arrested in a civil action 
except as prescribed by this act; but this provision 
shall not affect the act to abolish imprisonment for 
debt, and to punish fraudulent debtors, passed April 
26, 1831, or any act 'amending the same, nor shall it 
apply to proceedings for contempts. 

§ i;o. The defendant may be arrested, as here- 
inafter prescribed, in the following cases: 

1. In an action for the recovery of damages, on 
a cause of action not arising out of contract, 
where the defendant is not a resident of the state, 
or is about to remove therefrom, or where the 
action is for an injury to person or character, or 
for injuring or for wrongfully taking, detaining 
or converting property, 

2. In an action for a fine or penalty, or on a 
promise to marry, or for money received or prop- 
erty embezzled or fraudulently misapplied, by a 
public officer, or by an attorney, solicitor or coun 
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■elor, or by an officer or agent of a corporation 
or banking association, in the course of his em- 
ployment as such, or by any factor, agent, broker 
or other person in a fiduciary capacity, or for 
any misconduct or neglect in office or in a pro- 
fessional employment, 

3. In an action to recover the possession of 
personal property unjustly detained, where the 
property, or a^ny part thereof, has been concealed, 
removed or disposed of, so that it cannot be f ouna 
or taken by the sheriff, and with the intent that 
it should not be so found or taken, or with the in- 
tent to deprive the plaintiff of the benefit thereof. 

4. When the defendant has been guilty of a 
fraud in contracting the debt or incurring the ob- 
ligation for which the action is brought, or in con- 
cealing or disposing of the property fo&the taking, 
detention or conversion of which the action is 
brought, or when the action is brought to recover 
damages for f rand or deceit. 

5. When the defendant has removed or disposed 
of his property, or is about to do so, with intent 
to defraud his creditors. 

6. When the defendant has, without right, ob- 
tained, received, converted or disposed of any 
money, funds, credits or property held or owned 
by ttiix state, or held or owned officially, or other- 
wise, for or on behalf of any public or govern- 
mental interest, by any municipal or other public 
corporation, board, officer, custodian, agency or 
agent of any city, county, town, village or other 
division, subdivision, department or portion of 
this state. 

But no female shall be arrested in any action, 
except for a willful injury to person, character or 
property. 

J 180. An order for the arrest of the 'defendant must 
be obtained from a Judge of the court In which the ac- 
tion Is brought, or from a county judcre. 

(161. The order may be made, where It shall ap- 
pear to the Judge, by the affidavit of the plaintiff, or 
of any other person, that a sufficient cause of action 
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exists, and that the case is one of those mentioned 
m section 179. 

The provisions of this chapter shall apply to all 
actions Included within the provisions of section 179, 
which shall have been commenced since the 80th 
day of June, 1848, and in which judgment shall not 
have been obtained. 

\ 182. Before making the order, the judge shall re- 
quire a written undertaking on the part of the plaint- 
iff, with or without sureties, to the effect that, if the 
defendant recover Judgment, the plaintiff will pay 
all costs that may be awarded to the defendant, and 
all damages which he may sustain by reason of the 
arrest, not^exceeding the sum specified in the under- 
taking, which shall be at least one hundred dollars. 
If the undertaking be executed by the plaintiff, with- 
out sureties, he shall annex thereto an affidavit that 
he is a resident and householder or freeholder within 
the state, and worth double the sum specified in the 
undertaking, over all his debts and liabilities. 

\ 188. The order may be made to accompany the 
summons, or at any time afterward, before judg- 
ment. It shall require the sheriff of the county 
where the defendant may be found, forthwith to 
arrest him and hold him to bail in a specified sum, 
and to return the order, at a time and place therein 
mentioned, to the plaintiff or attorney by whom it 
shall be subscribed or indorsed. But said order of 
arrest shall be of no avail, and shall be vacated or 
set aside on motion, unless the same is served upon 
the defendant, as provided by law, before the dock- 
eting of any judgment in the action, and the defend- 
ant shall have twenty days after the service of the 
order of arrest in which to answer the complaint Id 
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the action and to move to vacate the order of arrest, 
or to reduce the amount of bail. 

1 184. The affidavit and order of arrest shall be de- 
livered to the sheriff, who, upon arresting the defend 
ant, shall deliver to him a copy thereof. 

f 1 8ft. The sheriff shall execute the order, by arrest- 
ing the defendant and keeping him in custody until 
discharged by law; and may call the power of the 
country to his aid, In the execution of the arrest as 
in case of process. 

I 186. The defendant, at any time before execution 
shall be discharged from the arrest, either upon giv- 
ing ball, or upon depositing the amount mentioned 
in the order of arrest, as provided in this chapter. 
The defendant may give ball whenever arrested, at 
any hour of the day or night, and shall have reason- 
able opportunity to procure it before being com- 
mitted to prison. 

{ 187. The defendant may give bail, by causing a 
written undertaking to be executed by two or more 
sufficient bail, stating their places of residence and 
occupations, to the effect that the defendant shall at 
all times render himself amenable to the process 
of the court, during the pendency of the action, and 
to such as may be issued to enforce the Judgment 
therein, or if he be arrested for the cause mentioned 
in the third subdivision of section 179, and under- 
taking to the same effect as that provided by sec- 
tion 211. 

5 188. At any time before a failure to comply with 
the undertaking, the bail may surrender the defend- 
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ant in their exoneration, or he may surrender him- 
self to the sheriff of the county where he was arrested, 
in the following manner: 

1. A certified copy of the undertaking of the bail 
shall be delivered to the sheriff, who shall detain the 
defendant in his custody thereon, as upon an order 
of arrest, and shall, by a certificate in writing, ac- 
knowledge the surrender. 

2. Upon the production of a copy of the undertak- 
ing and sheriff's certificate, a judge of the court, or 
county judge, may, upon a notice to the plaintiff, of 
eight days, with a copy of the certificate, order that 
the bail be exonerated; and on filing the order and 
the papers used on said application, they shall be 
exonerated accordingly. But this section shall not 
apply to an arrest for cause mentioned in subdivis- 
ion 8 of section 179, so as to discharge the bail from 
an undertaking given to the effect provided by sec- 
tion 211. 

} 1 89. For the purpose of surrendering the defend- 
ant, the bail, at any time or place, before they are 
finally charged, may themselves arrest him, or by 
a written authority, indorsed on a certified copy of 
the undertaking, may empower any person of suita- 
ble age and discretion to do so. 

I too. In case of failure to comply with the under- 
taking, the bail may be proceeded against by action 
only. 

$191. The bail maybe exonerated, either by the 
death of the defendant or bis Imprisonment in a 
state prison, or by his legal discharge from, the obli- 
gation to render himself amenable to the process, or 
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by hla surrender to the sheriff of the county where 
he was arrested In execution thereof, within twenty 
days after the commencement of the action against 
the bail, or within such further time as may be 
granted by the court. 

2 193. Within the time limited for that purpose, the 
sheriff shall deliver the order of arrest to the plaint- 
iff, or attorney by whom it is subscribed, with his 
return Indorsed, and a certified copy of the under- 
taking of the ball. The plaintiff, within ten days 
thereafter, mav serve nnon the sheriff a r.otfce that 
he does not accept the bail, or he shall be deemed to 
have accepted it, and the sheriff shall be exonerated 
from liability. 

} 193. Ou the receipt of such uotlce, the snerlfi oi 
defendant may, within ten days thereafter, give to 
the plaintiff or attorney bv whom the order of ar- 
rt*st is subscribed, notice of the justification of the 
same, or other bail (specifying the places of resi- 
dence and occupation of the latter), before a Judge 
of the court, or county judge, at a specified time and 
place ; the time to be not less than five nor more 
than ten days thereafter. In case other bull oegi ven, 
there shall be a new undertaking, in the form pre- 
scribed in section 187. 

? 194. The qualifications of bail must be as follows. 

1. Kach of them must be a resident and house- 
no lder or freeholder, within the state. 

2. They must each be worth the amount specified 
In the order of arrest, exclusive of property exempt 
from execution ; but the Judge, or a justice of the 
peace, on justification, may allow more than two 



82 ARREST AND BAIL. 

ball to justify severally in amounts less i than that 
exposed in the order, if the whole justification be 
equivalent to that of two sufficient bail. 

» 195 For the purpose of Justification, each of the 
Ju sha^tenVbefore the Judge, or a Justice of the 
ptace at the time and place mentioned in the notice 
P !f ™*v he examined on oath, on the part of the 
ffiffCiChis aafflCency, * «£ = » 
***\ n t\*eor justice of the peace, in his discretion, 

^fn* Proper, ^e <— dTAC'U tf 
auced to writing and subscribed by the ball, ir 
required by the plaintiff. 
, im. If the Judge or Justice of the peace , find toe 

^ e ^rtormedw,t,tUec r ; £*£— « 
shall thereupon be exonerated from liability. 

i 1OT. The defendant may, at the time of his arrest, 
tortZi tf giving hail, deposit "^Jfi^J* 
amountf mentioned In the order. The sheriff shall 
th^reuLn give the defendant a certiflcateof the de- 
Pottt and the defendant shall be discharged out of 

custody. 

1 198. The sheriff shall, within four daysafter toe 
deooslt pay the same into court; and shall take 
S the officer reiving the same two certificates 
of s^ch payment, the one of which he shall deliver 
to the plaintiff, and the other to the defendant. Tor 
any default in making such payment, the same pro- 
ceedings may be had on the official bond of the 
sheriff collect the sum deposited, ss In othercases 
of delinquency 
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1 1M. If money be deposited, as provided In tbe last 
two sections, bail may be given and justified upon 
notice, as prescribed in section 193, any time before 
Judgment ; and thereupon the Judge before whom 
the Justification is had shall direct, in the order of 
allowance, that the money deposited be refunded by 
the sheriff to the defendant, and It shall be refunded 
accordingly. 

( 200. Where money shall have been so deposited, 
if it remain on deposit at the time of an order or 
judgment for the payment of money to the plaintiff, 
.be clerk shall, under the direction of the court, ap- 
ply the same in satisfaction thereof, and after satis- 
fying the judgment, shall refund the surplus, if any, 
to the defendant. If the Judgment be in favor of the 
defendant, the clerk shall refund to him the whole 
sum deposited and remaining unapplied. 

| «0i . If, after being arrested, the defendant escape 
or be rescued, or bail be not given or Justified, or a 
deposit be not made instead thereof, the sheriff shall 
himself be liable as bail. But he may discharge 
himself from such liability by the giving and Justi- 
fication of bail as provided in sections 193, 194, 195, 
and 196, at any time before process against the per- 
son of the defendant, to enforce an order or Judg- 
ment in the action. 

I tos. If a judgment be recovered against the sher- 
iff, upon his liability as bail, and an execution 
tbereon be returned unsatisfied in whole or in part, 
the same proceedings may be had on the official bond 
of the sheriff, to collect the deficiency, as In othei 
CMes of delinouency 
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} 80S. The ball taken upon the arrest shall, unless 
they Justify, or other ball be given or justified, be li- 
able to the sheriff, by action, for damages which he 
may sustain by reason of such omission. 

{ 804. A defendant arrested may, at any time before 
Judgment, apply on motion to vacate the order of 
arrest, or to reduce the amount of bail. 

{ 205. If the motion be made upon affidavits on the 
part of the defendant, but not otherwise, the pi aintiff 
may oppose the same by affidavits or other proofs. 
In addition to those on which the order of arrest was 
made. 



Chapter IT. 
Claim and delivery of Personal Property, 
1 208. The plaintiff, in an action to recover the pos- 
session of personal property, may, at the time of 
Issuing the summons, or at any time before answer, 
claim the immediate delivery of such property, as 
provided In this chapter. 

1 207. Where a delivery is claimed, an affidavit 
must be made by the plaintiff, or by some one in his 
behalf, showing: 

1. That the plaintiff is the owner of the property 
claimed (particularly describing it), or is lawfully 
entitled to the possession thereof, by virtue of a spe- 
cial property therein, the facts in respect to which 
shall be set forth. 

2. That the property is wrongfully detained by the 

defendant. 
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3. The alleged cause of the detention thereof, ac- 
cording to his best knowledge, Information and 
belief. 

4. That the same has not been taken for a tax, as- 
sessment or fine, pursuant to a statute ; or seized 
under an execution or attachment against the prop- 
erty of the plaintiff,; or, if so seized, that it is, by stat- 
ute, exempt from such seizure ; and, 

5. The actual value of the property. 

} 908. The plaintiff may thereupon, by an indorse- 
ment in writing upon the affidavit, require the sheriff 
of the county where the property claimed may be, 
to take the same from the defendant, and deliver it 
to the plaintiff 

3 809. Upon the receipt of the affidavit and notice, 
with a written undertaking, executed by one or more 
sufficient sureties, approved by the sheriff, to the 
effect that they are bound, in double the value of the 
property as stated in the affidavit, for the prosecu- 
tion of the action, for the return of the property to 
the defendant, if return thereof be adjudged, and for 
the payment to him of such sum as may, for any 
cause, be recovered against the plaintiff, the sheriff 
shall forthwith take the property described in the 
affidavit, if it be in the possession of the defendant 
or his agent, and retain It in his custody. He shall, 
also, without delay, serve on the defendant a copy 
of the affidavit, notice and undertaking, by deliver- 
ing the same to him personally, if he can be found 
or to his agent, from whose possession the property 
Is taken ; or if neither can be found, by leaving them 
at the usual place of abode of either, with some per- 
son of suitable age and discretion. 
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2 aio. The defendant may, within three days after 
the service of a copy of the affidavit and undertaking, 
give notice to the sheriff that he excepts to the suffi- 
ciency of the sureties. If he fail to do so, he shall be 
deemed to have waived all objection to them. When 
the defendant excepts, the sureties shall Justify on 
notice, in like manner as upon bail on arrest. And 
the sheriff shall be responsible for the sufficiency of 
the sureties until the objection to them is either 
waived, as above provided, or until they shall justify, 
or new sureties shall be substituted and justify. If 
the defendant except to the sureties, he cannot re- 
claim the property as provided in the next section. 

5 211. At any time before the delivery of the prop- 
erty to the plaintiff, the defendant may, if he do not 
except to the sureties of the plaintiff, require the 
return thereof, upon giving to the sheriff a written 
undertaking, executed by two or more sufficient 
sureties, to the effect that they are bound, In double 
the value of the property, as stated in the affidavit 
of the plaintiff, for the delivery thereof to the plaint- 
iff, if such delivery be adjudged, and for the payment 
to him of such sum as may, for any cause, be recov- 
ered against the defendant. If -a return of the 
property be not so required within three days after 
the taking and service of notice to the defendant, it 
shall be delivered to the plaintiff, except as provided 
in section 216. 

5 212. The defendant's sureties, upon a notice to 
the plaintiff of not less than two nor more than six 
days, shall Justify before a Judge or justice of the 
peace, In the same manner as upon ball on arrest; 
upon such Justification, the sheriff shall deliver the 
property to the defendant. The sheriff shall be 
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responsible for the defendant's sureties, until they 
justify, or until Justification is completed or ex 
pressly waived, and may retain the property until 
that time, but if they, or others in their place, fail 
to Justify, at the time and place appointed, he shall 
deliver the property to the plaintiff: 

{ 21*. The qualifications of sureties and their Justi- 
fication, shall be as are prescribed by sections 194 and 
195, In respect to bail upon an order of arrest. 

1 214. It the property or any part thereof be con- 
cealed In a building or inclosure, the sheriff shall 
publicly demand its delivery. If it be not delivered, 
he shall cause the building or inclosure to be broken 
open, and take the property into his possession ; and 
If necessary he may call to his aid the power of his 
comity. 

\ 215. When the sheriff shall have taken property, 
as in this chapter provided, he shall keep it in a so- 
cure place, and deliver it to the party entitled thereto, 
upon receiving his lawful fees for taking, and his 
necessary expenses for keeping the same. 

J 216. If the property taken be claimed by any 
other person than the defendant or his agent, and 
such person shall make affidavit of his title thereto, 
and right to the possession thereof, stating the 
grounds of such right and title, and serve the same 
upon the sheriff; the sheriff shall not be bound to 
keep the property, or deliver It to the plaintiff unless 
the plaintiff, on demand of him or his agent, shall 
Indemnify the sheriff against such claim by an un- 
dertaking, executed by two sufficient sureties, accom- 
panied by their affidavits, that they are each worth 
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double the value of the property specified In the 
affidavit of the plaintiff, and freeholders and house- 
holders of the county. And no claim to such prop- 
erty, by any other person than the defendant or bis 
agent, shall be valid against the sheriff unless made 
as aforesaid, and notwithstanding Buoh claim, when 
so made, he may retain the property a reasonable 
time to demand such indemnity. 

1 817. The sheriff shall file the notice and affidavit, 
with his proceedings thereon, with the clerk of the 
court in which the action is pending, within twenty 
days after taking the property mentioned therein. 



Chapter III. 

Injunction, 

| «18. The writ of injunction as a provisional rem- 
edy is abolished ; and an injunction, by order, is substi- 
tuted therefor. The order may be made by the court 
in which the action is brought, or by a judge thereof, 
or by a county Judge, in the cases provided in the 
next section ; and when made by a judge may be 
enforced as the order of the court. 

J 2l». Where it shall appear by the complaint, thai 
the plaintiff is entitled to the relief demanded, and 
such relief, or any part thereof, consists in restrain- 
ing the commission or continuance of some act, the 
commission or continuance of which, during the 
litigation, would produce injury to the plaintiff, or 
when, during the litigation, it shall appear that the 
defendant is doing, or threatens, or is about to do, or 
procuring or suffering some act to be done in viola- 
tion of the plaintiff's rights, respecting the subject 
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of the action, and tending to render the Judgment 
ineffectual, a temporary injunction may be granted 
to restrain such act. And where, during the pen- 
dency of an action, it shall appear by affidavit, that 
the defendant threatens, or is about to remove or 
dispose of his property, with intent to defraud his 
creditors, a temporary injunction may be granted to 
restrain such removal or disposition. 

} mo. The injunction may be granted at the time 
of commencing the action, or at any time afterward, 
before Judgment, upon its appearing satisfactorily to 
the court or Judge, by the affidavit of the plaintiff, or 
of any other person, that sufficient grounds exist 
therefor. A copy of the affidavit must be served 
with the injunction. 

| Ml. An Injunction shall not be allowed, after the 
defendant shall have answered, unless upon notice, 
or upon an order to show cause; but in such case the 
defendant may be restrained, until the decision of 
the court or Judge granting or refusing the Injunc- 
tion. 

| MS. Where no provision Is made by statute, as to 
security upon an injunction, the court or judge shall 
require a written undertaking, on the part of the 
plaintiff, with or without sureties, to the effect that 
the plaintiff will pay to the party enjoiued sucb 
damages, not exceeding an amount to be specified, 
as he may sustain by reason of the injunction, if the 
court shall finally decide that the plaintiff was not 
entitled thereto. The damages may be ascertained 
by a reference, or otherwise, as the cour shall direct 
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? 28*. II the court, or judge deem It proper that the 
defendant, or any of several defendants, should be 
heard before granting the injunction, an order may 
be made requiring cause to be shown, at a'specified 
time and place, why the injunction should not be ; 
granted; and the defendant may in the mean time 
be restrained. 

g 224. An injunction to suspend the.genera! and 
ordinary business of a corporation* shaH 'not be^ t 
granted, except by the court ora judge thereof./. Nor"-'* 
shall it be granted, without due notice of the applica- - 
tlon therefor, to the proper officers of the corpora* 
tion, except where the people of this state are a party V 
to the proceeding, and except. In proceedings to;* 
enforce the liability of stockholders In corporations 
•and associations for banking purposes, after the first 
day of January, 1850, as such proceedings are or shall 
be provided by law, unless the plaintiff shall give a 
written undertaking, executed by two sufficient sure- " 
ties, to be approved by the court or judge, to the 
effect that the plaintiff will pay all damages, not ex- 
ceeding the sum to be mentioned in the undertaking, 
which such corporation may sustain by reason of 
the injunction, if the court shall finally decide that 
the plaintiff was not entitled thereto. The damages 
may be ascertained by a reference or otherwise, as 
the court shall direct. 

* " An injunction to suspend the general and ordinary business of a corpora- 
tion or a joint-stock association, or to suspend from office any director, trustee 
or manager of a corporation or joint-stock association, or to restrain or prohibit 
any director, trustee or man.-uzur ot a corporation or joint-stock association from 
the performance of Lis duties as such, shall not bo {(ranted, except by th« court, 
and upon a notice of at least eiuht days of the application therefor, to the proper 
officers of the corporation, or t)ie director, trustee or manager to be enjoined or 
restrained ; and an injunction granted tor any of the said pu r paas a , axoept by 
the court and upon the notice In this section prescribed, ■ball be roSd.** jA 
* April 7, 1870, J*ir* of 1870, cb 151, $ \ 
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{ 225. If the Injunction be granted by a judge of 
the court, or by a county Judge, without notice, the 
defendant, at any time before the trial, may apply, 
upon notice, to a judge of the court in which the 

'.action is brought, to vacate or modify the same. 
The application may be made upon the complaint 
and the- affidavits on which the injunction was 

. granted, or* upon affidavits on the part of the defend- 
not, wiJJror without the answer. 

•.- ..* 

" J »«V JThe application mentioned in the last section 

• may 5e opposed by affidavits or other proofs, in addi- 
tion lo those on which the injunction was granted. 

Ohapteb rv*. 
Attachment, 

$ 22T. In an action arising on contract for the re- 
. covery of money only, or in an action for the wrong- 
ful conversion of personal property against a cor- 
poration created by or under the laws of any other 
state, government or country, or against a de- 
fendant who is not a resident of this state, or 
against a defendant who has absconded or con- 
cealed himself, or whenever any person or cor- 
poration is about to remove any of his or its 
property from this state, or has assigned, dis- 
posed of or secreted, or is about to assign, dis- 
ewe of or secrete any of his or its property, with 
tent to defraud creditors as hereinafter men- 
tioned, or in cm action against any person, natu- 
ral or artificial, for without right obtaining, re- 
ceiving, converting or disposing of any money, 
funds, credits or property, held or owned by this 
state, or held or oumed officially or otherwise^ for 
or on behalf of any public or governmental in- 
terest, by any municipal or other public corpora- 
tion, board, officer, custodian, agency or agent. 
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of any city, county, town, village or other division, subdi- 
vision, department or portion of this state, or for aiding or 
abetting any such payment, conversion or disposition the 
plaintiff, at the time of issuing the summons or'anv 
time afterward, may have the property of such 'defend- 
ant, person or corporation attached in the manner here- 
inafter prescribed, as a security for the satisfaction of 
such Judgment as the plaintiff may recover, and for the 
purposes of this section an action shall be deemed com- 
menced when the summons is issued : provided how- 
ever, that personal service of such summons sh'all be 
made or publication thereof commenced within thirty 
days. 

1 228. A warrant of attachment must he obtained from 
a Judge of the court is which the action is brought, or 
from a county Judge. ^ 

1 229. The warrant may be Issued whenever It shall 
appear by affidavit that a cause of action exists against 
sueh defendant, specifying the amount of the claim and 
the grounds thereof, and that the defendant is either a 
foreign corporation, or not a resident of this state or 
has departed therefrom with intent to defraud his cred- 
itors or to avoid the service of a summons, or keeDS 
himself concealed therein, with a like intent, or that 
such corporation or person has removed or is about to 
remove any of his or its property from this state with 
Intent to defraud his or its creditors, or has assigned 
disposed of or secreted, or is about to assign, dispose of 
or secrete any of his or its property With the like Intent 
whether such defendant be a resident of this state or not! 
or that the defendant has without right obtained, received, 
converted or disposed qf any money, funds, credits or prop- 
erty, held or oioned by this state, or held or owned, officiary 
or otherunse,for or on behalf of "ny public or governmental 
interest by any municipal or other public corporation, board 
officer, custodian, agency or agent, qf any city, county 
toum, village or other division, subdivision, department or 
portion of this state, or aided or abetted any such payment, 
conversion or disposition. It shall be the duty of the 
plaintiff procuring such warrant, within ten days after 
the issuing thereof, to cause the affidavits on which the 
same was granted, to be filed in the office of the clork of 
the county in which the action is to be tried. 

2 280. Before issuing the warrant, the Judge shall 
require a written undertaking on the part of the 

Slaintlff, with sufficient surety, to the effect, that, if 
le defendant recover Judgment, Q r the attachment 
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be set aside by the order of the court, the plaintiff 
will pay all costs that may be awarded to the de- 
fendant, and all damages which he may sustain, by 
reason of the attachment, not exceeding the sum 
specified in the undertaking, which shall be at least 
two hundred and fifty dollars. 

| stl. The warrant shall be directed to the sheriff 
of any county In which the property of such defend- 
ant may be, and shall require him to attach and 
safely keep all the property of such defendant with- 
in his county, or so much thereof as may be suffi- 
cient to satisfy the plaintiff's demand, together with 
costs and expenses. The amount of which must be 
stated in conformity with the complaint, together 
with costs and expenses. Several warrants may be 
Issued at the same time to the sheriffs of different 
counties. 

| SSS. The sheriff to whom such warrant of attach- 
ment is directed and delivered shall proceed thereon 
In all respects in the manner required of him by law 
in case of attachments against absent debtors, shall 
make and return an inventory, and shall keep the 
property seized by him, or the proceeds of such as 
shall have been sold, to answer any Judgment which 
may be obtained in such, action, and shall, subject to 
the direction of the court or judge, collect and re- 
ceive into his possession all debts, credits and effects 
of the defendant. The sheriff may also take such 
legal-proceedings, either in his own name or in the 
name of such defendant, as may be necessary for 
that purpose, and discontinue the same at such 
times and on such terms as the court or Judge may 
direct. 
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1 888. if any property so seized shall be perishable, 
or If any park of it be claimed by any other person 
than such defendant, or if any part of It consist of a 
vessel, or of any share or interest therein, the same 
proceedings shall be had in all respects as are pro- 
vided by law upon attachments against absent 
debtors. 

| SS4. The rights or shares which such defendant 
may have in the stock of any association, or corpo- 
ration, together with the interests and profits there* 
on, and all other property in this state of such de- 
fendant, shall be liable to be attached and levied 
upon and sold to satisfy the judgment and exe- 
cution. 

2 285. The execution of the attachment upon any 
such rights, shares, or any debts or other property 
Incapable of manual delivery to the sheriff, shall be 
made by leaving a certified copy of the warrant of 
attachment with the president, or other head of the 
association or corporation, or the secretary, cashier 
or managing agent thereof, or with the debtor or in- 
dividual holding such property, with a notice show- 
ing the property levied on. 

1 286. Whenever the sheriff shall, with a warrant 
of attachment, or execution against the defendant, 
apply to such officer, debtor or individual, for the pur» 
pose of attaching, or levying upon such property, 
such officer, debtor or Individual shall furnish him 
with a certificate, under his hand, designating the 
number of rights or shares of the defendant In the 
stock of such association or corporation, with any 
dividend, or any Incumbrance thereon, or the 
amount and description of the property held by 
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such association, corporation or individual, for the 
benefit of, or debt owing to, the defendant. If such 
officer, debtor or Individual refuse to do so. he mar 
he required by the court or Judge to attend before 
him. and be examined on oath, concerning the same, 
and obedience to such orders may be enforced by 
attachment. 

| M7. In case Judgment be entered for the plaintiff 
in such action, the sheriff shall satisfy the same out 
of the property attached by him, if it shall b« 
sufficient for that purpose, 

1. By paying over to such plaintiff the proceeds of 
all sales of perishable property, and of any vessel 01 
share or interest in any vessel sold by him, or of any 
debts or credits collected by him, or so much as shall 
he necessary to satisfy such Judgment. 

2. If any balance remain due, and an execution 
shall have been Issued on such Judgment, he shall 
proceed to sell nnder such execution so much of the 
attached property, real or personal, except as pro- 
vided In subdivision 4 of this section, as may be 
necessary to satisfy the balance, if enough for thai 
purpose shall remain in his hands ; and, in case of 
the sale of any rights or shares In tho stock of a cor- 
poration or association, the sheriff shall execute to 
the purchaser a certificate of sale thereof, and the 
purchaser shall thereupon have all the rights and 
privileges in respect thereto which were had by such 
defendant. 

. 3. If any of the attached property belonging to the 
defendant shall have passed out of the bands of the 
sheriff without having been sold or converted Intc 
money, such sher'ff shall repossess himself of the 
same, and for that purpose shall have all the author 
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Ity which he had to seize the same under the attach- 
ment, and any person who shall willfully conceal or 
withhold such property from the sheriff shall be 
liable to double damages at the suit of the party 
injured. 

4. Until the judgment against the defendant shall 
be paid, the sheriff may proceed to collect the notes 
and other evidences of debt,' and the debts that may 
have been seized or attached under the warrant of 
attachment, and to prosecute any bond he may 
have taken in the course of such proceedings, and 
apply the proceeds thereof to the payment of the 
judgment. 

At the expiration of six months from the docket- 
ing of the judgment, the court shall have power, 
upon the petition of the plaintiff, accompanied by an 
affidavit, setting forth fully all the proceedings which 
have been had by the sheriff since the service of the 
attachment, the property attached and the disposi- 
tion thereof, and also the affidavit of the sheriff, that 
he has used diligence and endeavored to collect the 
evidences of debt In his hands so attached, and that 
there remains uncollected of the same any part or 
portion thereof, to order the sheriff to sell the same 
upon such terms and in Ruch manner as shall he 
deemed proper. Notice of such application shall be 
given to the defendant, or his attorney. If the de- 
fendant shall have appeared in the action. In case 
the summons has not been personally served on the 
defendant, the court shall make such rule or order 
as to the service of notice and the time of service as 
shall be deemed just. 

When the Judgment and all costs of the proceedings 
shall have been paid, the sheriff, upon reasonable 
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demand, shall deliver over to the defendant the residue 
of the attached property or the proceeds thereof. 

3 288. The actions herein authorized to be brought by 
the sheriff may he prosecuted by the plaintiff, or under 
his direction, upon the delivery by him to the sheriff of 
au undertaking execute I by two suflklent sureties, to 
the effect that the plaintiff will Indemnify the sheriff 
from all damages, costs and expenses on uccount thereof, 
not exceeding two hundred and fifty dollars In any one 
action. Such sureties shall. In all cases, when required 
by the sheriff, Justify by making an affidavit that each Is 
a house-holder, and worth double the amount of the 
penalty of the bond over and above till demands and lia- 
bilities. And \£ the sureties become insolvent, or said 
amount becomes inadequate as an indemnity, the courl'may, 
in either case, on the application of the sheriff, require the 
plaintiff to give him, before proceeding further, a furtiier 
undTuiking m an amount and with .sureties to be approved 
by the court. 

$ 2»9. If the foreign corporation, or absent or ab- 
sconding or concealed defendant, recover Judgment 
against the plaintiff in such action, any bond taken 
by the sheriff, except such as are mentioned in the 
last section, all the proceeds of sales and moneys 
collected by him, and all the property attached re- 
maining in his bands, shall be delivered by him to 
the defendant, or his agent, on request, and the war 
rant shall be discharged, and the property released 
therefrom. 

5 240. Whenever the defendant shall have appeared 
In such action, he may apply to the officer who is- 
sued the attachment, or to the court, for an order to 
discharge the same, and if the same be granted all 
the proceeds of sales and moneys collected by him, 
and all the property attached remaining in his 
hands shall be delivered or paid by him to the de 
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fendant, or nis agent, and released from the attach' 
ment. 

And where there Is more than one defendant, and 
several property of either of the defendants has 
been seized by virtue of the order of attachment, 
the defendant, whose several property has been 
seized, may apply to the officer who issued the at- 
tachment for relief under this section. 

2 241. Upon such application the defendant shall 
deliver to the court or officer an undertaking, exe- 
cuted by at least two sureties who are residents and 
freeholders, or householders, in this state, approved 
by such court or officer, to the effect that the sure- 
ties will, on demand, pay to the plaintiff the 
amount of judgment that may be recovered against 
the defendant in the action, not exceeding the sum 
specified in the undertaking, which shall be at least 
double the amount claimed by the plaintiff in his 
complaint. If it shall appear by affidavit that 
the property attached be less than the amount 
claimed by the plaintiff, the court or officer issuing 
the attachment may order the same to be appraised, 
and the amount of the undertaking shall then be 
double the amount so appraised. 

And the plaintiff may, within three days after re- 
ceiving written notice of the filing of such under- 
taking, give notice to the sheriff that he excepts to 
the sufficiency of the sureties. If he fails so to do. 
he shall be deemed to have waived all objection to 
them. When the plaintiff excepts, the sureties shall 
justify on notice in like manner as upon ball on 
arrest. 

And the sheriff shall be responsible for the suffi- 
ciency of the sureties, and may retain possession of 
the property attached, and thenroceeds thereof in his 
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hands, until the objection to them is either waived 
as above provided, or until they shall Justify, or 
new sureties shall be substituted and Justify. 

And in all cases the defendant may move to dis- 
charge the attachment, as in the case of other pro- 
visional remedies. 

And when there is more than one defendant, and 
several property of either of the defendants has 
been seized by virtue of the order of attachment, 
the defendant, whose several property has been 
seized, may deliver to the court or officer an under- 
taking in accordance with the provisions of this 
section, to the effect that he will, on demand, pay to 
the plaintiff the amount of Judgment that may be 
rocovered against such defendant. 

And all the provisions of this section applicable to 
such undertaking shall be applied thereto. 

} 248. When the warrant shall be fully executed or 
discharged, the sheriff shall return the same, with 
his proceedings thereon, to the court in which the 
action was brought. 

{ 243. The sheriff shall be entitled to the same fees 
and compensation for services, and the same dis- 
bursements, under this title, as are allowed by law 
for like services and disbursements under the pro- 
visions of chapter 5, title 1, and part 2 of the Re- 
vised Statutes. Provided, however, that no pound- 
age or other compensation shall be allowed to the 
said sheriff (except his fee of fifty cents for making 
the levy, and such compensation for his trouble and 
expenses in taking possession of and preserving the 
property as shall be fixed by the officer Issuing the 
attachment), unless a settlement shall be had or a 
Judgment shall be recovered and collected, in whole 
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or in part, in the action in which the attachment ia 
this title referred to shall have issued. And where 
a judgment shall have been recovered and collected 
in part onlj T , the amount of his poundage shall not 
be estimated upon any sum greater than the sum 
collected upon such judgment. And where a set- 
tlement shall be had, the amount of his poundage 
shall not be estimated upon any sum greater than 
the amount at which said settlement is made. 



Chapter V. 

Provisional Remedies. 

1 244. A receiver may be appointed : 

1. Before judgment, on the application of either 
party, when lie establishes an apparent right to 
property which is the subject of the action, and 
which is in the possession of an adverse party, and 
the property, or its rents and profits, are in danger 
of being lost or materially injured or impaired, ex- 
cept in cases where Judgment upon failure to answer 
may be had without application to the court. 

2. After judgment, to carry the judgment into 
effect. 

3. After judgment, to dispose of the property ac- 
cording to the Judgment, or to preserve it during 
the pendency of an appeal, or when an execution 
has been returned unsatisfied, and the judgment 
debtor refuses to apply his property in satisfaction 
of the Judgment. 

4. In the cases provided in this Code, and by special 
statutes, when a corporation has been dissolved, or 
is insolvent, or in Imminent danger of insolvency, 
or has forfeited its corporate rights; and in like 
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cases, of the property within this state of foreign 
corporations. Receivers of the property within this 
state of foreign or other corporations shall be 
allowed such commissions as may be fixed by the 
court appointing them, not exceeding five per cent 
on the amount received and disbursed by them. 

5. In such other cases as are now provided by law 
or may be in accordance with the existing practice, 
except as otherwise provided in this act. 

When It is admitted by the pleading or examina- 
tion of 8 party, that he has in his possession, or 
under Ma control, any money or other thing capable 
of delivery, which, being the subject of the litigation, 
is held by him as trustee for another party, or which 
belongs or is due to another party, the court may 
'order the same to be deposited in court, or delivered 
to such party, with or without security, subject to 
the further direction of the court. 

Whenever, in the exercise of its authority, a court 
shall have ordered the deposit, delivery or convey- 
ance of money or other property, and the order is 
disobeyed, the court, besides punishing the disobedi- 
ence, as for contempt, may make an order, requiring 
the sheriff to take the money or property, and de- 
posit, deliver or convey it, in conformity with the 
direction of the court. 

When the answer of the defendant, expressly or 
by not denying, admits part of the plaintiff's claim 
to be just, the court on motion may order such de- 
fendant to satisfy that part of the claim, and may 
enforce the order as it enforces a judgment or pro- 
visional remedy. 
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TITLE Vin. 
Of the Trial and Judgment in Civil Action*. 

Chapter I. Judgment upon failure to answer. 
II. Issues and the mode of trial. 

III. Trial by jury. 

IV. Trial by the court. 
V. Trial by referees. 

VI. The manner of entering judgment. 

Chaptkb I. 

Judgment upon Failure to Answer. 

\ 248. A Judgment is the final determination of the 
rights of the parties in the action. 

\ 246. Judgment may be had, if the defendant flail 
to answer the complaint, as follows : 

1. In any action arisingon contract, fbr the recovery 
of money only, the plaintiff may file with the clerk 
proof of personal service of the summons and com- 
plaint, on one or more of the defendants, or of the 
summons, according to the provisions of section 180, 
and that no answer lias been received The clerk 
shall thereupon enter judgment for the amount 
mentioned in the summons, against the defendant 
or defendants, or against one or more of several 
defendants, In the cases provided for in section 136. 
But If the complaint be not sworn to, and such 
action is on an instrument for the payment of money 
only, the clerk, on its production to him, shall assess 
the amount due to the plaintiff thereon ; and in 
other cases shall ascertain the amount which tho 
plaintiff Is entitled to recover in such actions from 
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his examination under oath, or other proof, and 
enter the judgment for the amount so assessed or 
ascertained. In case the defendant give notice of 
appearance In the action he shall be entitled to five 
days' notice of the time and place of snch assess- 
ment. 

Where the defendant by his answer In any such 
action, shall not deny the plaintiff's claim, but shall 
set up a counterclaim amounting to less than the 
plaintiff's claim. Judgment may be had by the 
plaintiff for the excess of said claim, over the said 
counterclaim, In like manner in any such action, 
upon the plaintiff's filing with the clerk of the court 
a statement admitting such counterclaim, whicli 
statement shall be annexed to and be a part of the 
judgment roll. 

2. In other actions the plaintiff may, upon the like 
proof, apply to the court, after the expiration of the 
time for answering, for the relief demanded In the 
complaint. If the taking of an account or the proof 
of any fact be necessary to enable the court to give 
Judgment, or to carry the Judgment into effect, the 
court may take the account or hear the proof, or 
may, in its discretion, order a reference for that pur- 
pose. And where the action is for the recovery of 
money only, or of specific real or personal property, 
with damages for the withholding thereof, the court 
may order the damages to be assessed by a jury, or 
If the examination of a long account be involved, 
by a reference as above provided. If the defendant 
give notice of appearance In the action before the 
expiration of the time for answering, he sball be 
entitled to eight days' notice of the time and place 
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of application to the court for the relief demanded 
by the complaint. 

8. In actions where the service of the summons 
was by publication, the plaintiff may In like manner 
apply for judgment, and the court must thereupon 
require proof to be made of the demand mentioned 
in the complaint, and if the defendant be not a resi- 
dent of the state, must require the plaintiff or his 
agent to be examined on oath respecting any pay- 
ments that have been made to the plaintiff or to any 
one for his use, on account of such demand, and 
may render judgment for the amount which, he is 
entitled to recover. Before rendering Judgment the 
court may, in its discretion, require the plaintiff to 
cause to be filed satisfactory security to abide the 
order of the court touching the restitution of any 
estate or effects which may be directed by such Judg- 
ment to be transferred or delivered, or the restitu- 
tion of any money that may be collected under or 
by virtue of such judgment, In case the defendant 
or his representatives shall apply and be admitted 
to defend the action, and shall succeed In such 
defense. 

1 247. If a demurrer, answer, or reply be frivolous, 
the party prejudiced thereby, upon a previous notice 
of five days, may apply to a judge of the court, 
either in or out of the court, for judgment thereon, 
and judgment may be given accordingly. 

Chapter ir. 
Ames and the Mode of Trial, 
i 348. Issues arise upon the pleadings, when a fact 
or conclusion of law is maintained by the one party 
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and controverted by the other. They are of two 
kinds: * 

1. Of law ; and, 

2. Of fact. 

\ 349. An Issue of law arises, 
1. Upon a demurrer to the complaint, answer or 
reply, or to some part thereof. 

\ aso. An issue of fact arises, 

1. Upon a material allegation In the complaint 
controverted by the answer ; or, 

2. Upon new matter In the answer controverted 
by the reply; or, 

3. Upon new matter In the reply, except an issue 
of law Is joined thereon. 

{251. Issues both of law and of fact may arise 
upon different parts of the pleadings in the same 
action. In such cases, the issues of law must be first 
tried unless the court otherwise direct. 

{ asa. a trial is the judicial examination of the 
issues between the parties, whether they be issues 
of law or of fact. 

} 858. An Issue of law must be tried by the court, 
unless It be referred, as provided in sections 270 and 
271. An issue of fact, in an action for the recovery 
of money only, or of specific, real or personal prop- 
erty, or for a divorce from the marriage contract on 
the ground of adultery, must be tried by a jury, 
unless a jury trial be waived as provided in section 
2H6, or a reference be ordered as provided In sections 
770 and 271. 
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2 254. Every other Issue Is triable by the court, 
which, however, may order the whole issue, or any 
specific question of fact involved therein, to be tried 
by a jury; or may refer It, as provided in sections 
270 and 271. 

j} 255. All issues of fact, triable by a Jury or by the 
court, must be tried before a single judge. Issues of 
fact in the supreme court must be tried at a circuit 
court'when the trial is by jury, otherwise at a circuit 
court or special term, as the court may by its rules 
prescribe. Issues of law must be tried at a circuit 
court or special term, and shall, unless the court 
otherwise direct, have preference in the calendar. 

J 256- At any time after issue, and at least fourteen days 
before the court, either party may give notice of trial. The 
party giving the notice shall furnish the clerk, at least 
twelve days before the court, with a note of the issue, con- 
taining the title of the action, the names of the attorneys, 
and the time when the last pleading was served, and the 
clerk shall thereupon enter the cause upon the calendar 
according to the date of the issue and shall prepare and 
have ready for distribution copies of said calendar fio* 
days before the court. In the first judicial district there 
need be but one notice of trial, and one note of Issue 
from either party, and the action shall then remain on 
the calendar until disposed of, and when called may be 
brought to trial by the party giving the notice. In every 
action in which issue of fact is now joined, and the action 
is now placed upon the calendar of the supreme court 
of the first Judicial district, or of the superior court of the 
city of New York, or of the court of common pleas for the 
city and county of New York the party who shall have 
filed such note of issue shall, as a condition precedent to 
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rach action being brought to trial, payito the clerk of the 
court the sum of three dollars; and in every action in 
either of the said courts, commenced after the passage 
of this act, the party who shall file therein a first note of 
issue of fact shall, as a condition precedent to such filing, 
pay to the clerk of the court the sum of three dollars ; 
and the amounts so received shall be accounted for under 
oath, and paid over monthly, by the clerk of each of said 
courts to the comptroller of the city of New York, and 
by him deposited in the county treasury, to be used as 
a fund for the payment of the salaries of stenographers 
employed in said courts, as provided for in this section, 
but this shall not apply to oases where the fee of three dollars 
has once been paid. If the fund thus created be inade- 
quate to pay such salaries, the additional amount neces- 
sary for such payment shall be appropriated and paid 
from the funds of county contingencies, to which fund 
any surplus of the sums so paid over to the comptroller 
as hereinbefore provided, shall be credited. 

Each of the courts hereinbefore named shall ap- 
point a stenographer for the circuit, trial term or 
special term at which issues of fact are tried, which 
constitutes a separate branch of such court, who 
shall be a sworn officer of the court, shall hold ollice 
during the pleasure of the court, and shall be paid a 
salary of twenty-five hundred dollars per annum, 
in like manner as the salaries of other officers of 
the courts are now paid. II shall be the duty of 
every stenographer so appointed, for any circuit 
trial term or special term, under the direction of the 
presiding judge thereof, to take full stenographic 
notes of all proceedings in every trial thereat ; and 
In case the prasiding judge shall require a transcript 
of said stenographic notes, he may order the ex- 
pense thereof to be paid equally by the parties to 
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the action, at the rate of ten cents for every one 
hundred words so transcribed, and may enforce pay- 
ment thereof, and the amount so paid, together with 
the sum paid as a condition precedent to the cause 
being brought to trial, or to the first note of issue 
being filed, as hereinbefore provided, shall be 
deemed a necessary disbursement within the mean- 
ing of section 311 of the Code of Procedure, and shall 
be allowed as such to the prevailing party in the 
action. 

At any extra circuit, trial term or special term of 
said courts the presiding Judge thereof shall appoint 
a stenographer for such extra circuit or term, who 
shall, In like manner aforesaid, be a sworn officer, and 
who shall be paid a compensation at the rate 
and In the manner hereinbefore provided. When a 
court of oyer and terminer shall be held In and for 
the city and county of New York, the presiding 
judge thereof shall designate one of the stenogra- 
phers of the supreme court to act as stenographer 
of such court of oyer and terminer during its ses- 
sion, who shall, In like manner as aforesaid, be a 
sworn officer, but who shall receive no compensa- 
tion in addition to his salary as hereinbefore pro- 
vided, except that In case a transcript of his steno- 
graphic notes, taken on the trial of any criminal 
cause, be required for the use of the presiding Judge, 
or of the district attorney, the expense thereof shall, 
on the order of such Judge or district attorney, be 
paid as a county charge at the rate hereinbefore spec- 
ified. 

The surrogate of the county of New York Is 
hereby authorized and directed to appoint a stenog- 
rapher to the surrogate's court of said county, Who 
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shall be a sworn officer of the court, and shall be paid 
a salary of three thousand dollars a year, in like manner 
as the salaries of clerks In said court are now paid by 
law from the fees of said court, paid Into the treasury of 
the county of New York. The stenographer so ap- 
pointed shall be skilled in the practice of his art, and 
shall hold his position during good behavior, and 60 
long as he efficiently discharges the duties of his office. 
He shall, under the direction of the said surrogate, take 
full stenographic notes of all proceedings In said court, 
• in which oral proofs shall be given, which notes shall be 
fairly transcribed, and after being signed by the wit- 
nesses, deponent or affiant, shall be filed in the office of' 
said surrogate. By consent of the parties to the pro- 
ceeding in which such proofs shall be taken, and said 
surrogate, the signing of such record of proof by the 
Wtness, deponent or affiant, may be waived, in which 
case such record, after being authenticated by the certifi- 
cate of said stenographer, or said surrogate, shall be 
deemed to be the record of any proofs or proceedings so 
taken. 

In other counties of this state, on trials of issue of fact, 
at any circuit court, or court of oyer and terminer, it shall 
be lawful for the presiding justice, in his discretion, to 
employ a stenographer, who shall be entitled to such com- 
pensation as shall be certified by such Justice, not exceed- 
ing five dollars for each day's attendance at such court, 
at the request of such Justice, and ten cents a mile for 
travel from his place of residence to the place where the 
court 1s held, together with such sum for stationery as 
the presiding Justice shall certify, which compensation 
■hall be a charge upon the counties in which such 
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courts shall be held respectively, and shall be 
allowed, and paid from the conrt fund, in like man- 
ner as other charges are allowed and paid from it. It 
shall be the duty of such stenographer to furnish to 
any party to such trials, upon request, a copy of the 
evidence and proceedings taken by him on such 
trials, or of such part thereof as may be required on 
payment, on behalf of such party, of ten cents for 
every one hundred words of the copy so furnished. 
In the surrogate courts of the counties of New York 
and Kings, and of any other counties in which a sten- 
ographer is or shall be duly authorized to take steno- 
graphic notes of proceedings In said courts, in which 
oral proofs shall be given in case of the death of 
any witness, deponent, or affiant, after examination, 
and before the stenographer's notes of such exami- 
nation shall have been transcribed, such notes, after 
being fairly transcribed and authenticated by the 
certificate of the surrogate, shall be filed in his 
office and be deemed to be the record of the proofs so 
taken, without any signing thereof by such witnesses. 

? 257. The Issues on the calendar shall be disposed 
of in the following order, unless, for the convenience 
of parties, or the dispatch of business, the court 
shall otherwise direct. 

1. Issues of fact to be tried by a jury. 

2. Issues of fact to be tried by the court. 

3. Isues of law. 

Chaptkb V 
Trial by Jury. 
}858. Either party giving the notice may bring 
the Issue to trial, and. in the absence of the adverse 
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party, unless the court, for good cause, otherwise direct, 
rosy proceed with his case, and take a dismissal of the 
complaint, or a verdict or Judgment as the case may re- 
quire. A separate trial between a plaintiff and any of 
the several defendants may he allowed by the court, 
whenever, In his opinion, Justice will thereby be promo- 
ted. No inquest shall be taken in any com for want of an 
«fli/favft of merit* in cases where the pleadings are verified. 

{ 259. When the Issue shall be brought to trial by 
the plaintiff, he shall furnish the court with a copy 
of the summons and pleadings with the offer of de- 
fendant, if any shall have been made. When the 
issue shall be brought to trial by the defendant, and 
the plaintiff shall neglect or refuse to furnish the 
court with a copy of the summons and pleadings 
and the offer of the defendant, the same may b« 
furnished by the defendant. 

\ aeo. A general verdict Is that by which the Jury 
pronounce generally upon all or any of the Issues, 
either in favor of the plaintiff or defendant A 
special verdict is that by which the Jury find the 
facts only, leaving the Judgment to the court. 

1 261. In an action for the recovery of specific per- 
sonal property, if the property have not been de- 
livered to the plaintiff, or the defendant by his 
answer claim a return thereof, the Jury shall assess 
the value of the property, if their verdict be in favor 
of the plaintiff; or if they find in favor of the de- 
fendant, and that he Is entitled to a return thereof; 
and may at the same time assess the damages, if 
any are claimed in the complaint or answer, which 
the prevailing party has sustained by reason of the 
detention «c taking and withholding such property 
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In every action for the recovery of money only, 
or specific real property, the Jury, In their discre- 
tion, may render a general or special verdict. In 
all other cases the court may direct the Jury to find 
a special verdict in writing, upon all or any of the 
issues ; and in all cases may instruct them, if they 
render a general verdict, to find upon particular 
questions of fact, to be stated in writing, and may 
direct a written finding thereon. The special ver- 
dict or finding shall be filed with the clerk and en- 
tei ed upon the minutes. 

1 202. Where a special finding of facts shall be 
inconsistent with the general verdict, the former 
shall control the latter, and the court shall give 
judgment accordingly. 

g 203. When a verdict Is found for the plaintiff In 
an action for the recovery of money, or for the de- 
fendant when a set-off for the recovery of money is 
established, beyond the amount of the plaintiff's 
claim as established, the jury must also assess the 
amount of the recovery; they may also, under the 
direction of the court, assess the amount of the re- 
covery when the court give judgment for the plaintiff 
on the answer. . If a set-off, established at the trial, 
exceed the plaintiff's demand so established, judg- 
ment for the defendant must be given for the ex- 
cess; or if it appear that the defendant is entitled to 
any other affirmative relief, judgment must be given 
accordingly. 

g 264. Upon receiving a verdict, the cleric shall 
make an entry in his minutes, specifying the time 
and place of the trial, the names of the jurors and 
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witnesses, tbe verdict, and either tbe Judgment ren- 
dered thereon or an order that the cause be reserved 
fbr argument or further consideration. If a differ- 
ent direction be not given by the court, the clerk 
must enter judgment in conformity with tbe ver- 
dict If an exception be taken, it may be reduced 
to writing at the time, or entered in the judge's min- 
utes and afterward settled as provided by the rules 
of the court, and then stated in writing in a case, or 
separately, with so much of the evidence as may be 
material to the questions to be raised, but need not 
be sealed or signed, nor need a bili of exceptions be 
made. If tbe exceptions be in the first instance 
stated in a case, and it be afterward necessary to 
separate them, the separation maybe made under 
the direction of the court, or a Judge thereof. The 
judge who tries the cause may, in his discretion, 
entertain a motion to be made on his minutes to set 
aside a verdict and grant a new trial upon excep- 
tions, or for insufficient evidence, or for excessive 
damages; but such motion in actions hereafter 
tried, if heard upon the minutes, can only be heard 
at the game term or circuit at which the trial is had. 
When such motion is heard, and decided upon the 
minutes of the judge, and an appeal is taken from 
the decision, a case or exceptions must be settled in 
the usual form., upon which the argument of the 
appeal must be had. 

2 265. A motion for a new trial, on a case or ex- 
ceptions, or otherwise, and an application for judg- 
ment on a special verdict or case reserved for argu- 
ment or further consideration, must in tbe first 
Instance be heard and decided at the circuit or 
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special term, except that when exceptions are taken 
Che judge trying the cause may, at the trial, direct 
them to be heard in the first im.ta.ice at the general 
term, and the Judgment in the mean time suspended ; 
and in that case they must be there heard in the first 
instance, and judgment there given. And when 
upon a trial, the case presents only questions of 
law, the judge may direct a verdict subject to the 
opinion of the court at the general term, and in 
that case the application for judgment most be 
made at the general term. Every judgment ren- 
dered upon a verdict taken subjpct to the opinion of 
the court at a general term may be reviewed by the 
court of appeals In the same manner and with the 
like effect as If exceptions bad been duly taken at 
the proper time ; provided it shall appear by the re- 
turn that questions of law were involved In the ren- 
dition of the judgment. 



Chapteb rv. 

Trial by the OourU 

1 866. Trial by Jury may be waived by the several 
parties to an Issue of fact, in actions on contract, 
and with the assent of the court, in other actions, in 
the manner following: 

1. By failing to appear at the trial. 

2. By written consent, in person or by attorney, 
filed with the clerk. 

3. By oral consent in open court, entered in the 
minutes. 

J 967. Upon the trial of a question of fact by the 
court, its decision shall be given in writing, and 
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shall contain a statement of the facta found, and 
the conclusions of law separately; and, upon a trial 
of an Issue of law. the decision shall be made in the 
Fame manner, stating the conclusions of law. Such 
decision shall be filed with the clerk within twenty 
days after the court at which the trial took place. 
Judgment upon flie decision shall be entered accord- 
ingly four days thereafter. If upon motion, by either 
party, to a general or special term of the court, it 
shall be made to appear that the decision Is unreas- 
onably delayed, the court may make an order abso- 
lute for a new trial, or may order a new trial unless 
the decision shall be filed by a time to be specified 
in the order. The costs of the former trial shall 
abide the event of the new trial. 

I 268. For the purposes of an appeal, either party 
may except to a decision on a matter of law arising 
upon such trial within ten days alter notice in writ- 
ing of the judgment, in the same manner and with 
the same effect as upon a trial by jury, provided, 
however, that where the decision filed under section 
267 does not authorize a final judgment, but directs 
further proceedings before a referee or otherwise, 
either party may move for a new trial at general 
term, and for that purpose may, within ten days 
after notice of the decision being filed, except thereto 
and make a case or exceptions as above provided in 
case of an appeal. And either party desiring a re- 
view upon the evidence appearing on the trial 
either of the questions of fact or of law, may at any 
time within ten days after notice of the judgment, 
or within such time as may be prescribed by the 
roles of the court, make a case or exceptions in like 
manner as upon a trial by Jury, except that the 
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judge, in settling the case, must briefly specify tho 
facts found by him, and his conclusions of law. 
But the questions whether of fact or of law, arising 
upon the trial, can only be reviewed in the manner 
prescribed by this section, the questions of law in 
every stage of tbe appeal, and the questions of fact 
upon the appeal to the general term of the same 
court, as prescribed in section 348. 

No finding of facts by the general term shall be 
required for the purpose of review in the court of 
appeals, and if the judgment be reversed at the 
general term, it shall not be deemed to have been 
reversed on questions of fact, nnless so stated in the 
judgment of reversal; and in that case the question 
whether the Judgment should have been reversed, 
either upon questions of fact or of law, shall be 
open to review by the court of appeals. And for 
the purposes of an appeal from a Judgment rendered 
on the report of a referee, or the decision of a Judge 
on a trial without a jury, it shall not be necessary to 
insert, at large, in the case, the findings of fact or 
conclusions of law of such judge or referee, or the 
exceptions thereto filed, but if the same appear as 
part of the Judgment roll, they may be transferred 
to and used on the argument of the appeal with the 
same effect as though inserted in the case. 

The provisions of this section, as also of section 
272, as they are hereby amended, shall apply to ap- 
peals now pending, as well as to those hereafter 
brought. 

| 869. On a judgment for the plaintiff npon an 
Issue of law, the plaintiff may proceed in the man- 
ner prescribed by the first two subdivisions of section 
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246, upon tbe failure of the defendant to answer, 
where the summons was personally served. If Judg- 
ment be for the defendant, upon an Issue of law 
and if taking of an account, or the proof of any fact 
be necessary to enable the court to complete the 
Judgment, a reference or assessment by a Jury may 
be ordered, as in that section provided. 



Chaptbb V. 
IHal by Referee*. 
\ 1 70. All or any of tbe Issues in the action, whether 
of fact or of law. or both, may be referred, upon the 
written consent of the parties. 

{ 871. Where tbe parties do not consent, the court 
may, upon the application of either, or of its own 
motion, except where the investigation will require 
the decision of difficult questions of law, direct a 
reference in the following cases: 

1. Where the trial of an Issue of fact shall require 
the examination of a long account on either side ; in 
which case, the referees may be directed to hear and 
decide the whole Issue, or to report upon any specific 
question of fact involved therein ; or, 

2. Where the taking of an account shall be neces- 
sary for the information of the court, before Judg- 
ment, or for carrying a Judgment or order into 
effect; or, 

a. Where a question of fact, other than upon the 
pleadings, shall arise, upon motion or otherwise, in 
any stage of the action. 

1 872. The trial by referees shall be conducted in 
the same manner and on similar notice as a trial b,v 
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the court. They shall have the same power to grant 
adjournments and to allow amendments to any 
pleadings, and to summons, as the court upon such 
trial, upon the same terms and with the like effect. 
They shall have the same power to preserve order 
and punish all violation* thereof, upon such trial, 
and to compel the attendance of witnesses before 
thein by attachment, and to punish them as for a 
contempt for non-attendance or refusal to be sworn, 
or testify, as is possessed by the court. They must 
state the facts found and the conclusions of law sepa- 
rately, and their decision must be given, and may 
be excepted to and reviewed in like manner, and 
with like e fleet in all respects as In cases of appeal 
under section 208; and they may in like manner set- 
tle a case or exceptions. The report of the referees 
upon the whole issue shall stand as the decision of 
the court, and Judgment maybe entered thereon hi 
the same manner as if the action had been tried 
by the court. When the reference is to report the 
facts, the report shall have the effect of a special 
verdict. 

When the case on appeal shall have been heard 
and decided at the general term, upon the report of 
the referee and exceptions, without a case contain- 
ing the evidence, the decision may be reviewed in 
like manner on appeal to the court of appeals. If 
the Judgment be reversed at the general term, and 
a new trial ordered, it shall not be' deemed to have 
been reversed on questions of fact, unless so stated 
in the Judgment of reversal ; and in that case the 
question whether the Judgment should have been 
reversed, either upon questions of fact or of law, 
shall be open to review in the court of appeals 
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1 278. In all cases of reference the parties as to 
whom issues are formed in the action (except when 
the defendant Is an infant or an absentee) may 
agree in writing upon a person or persons, not ex- 
ceeding three, and a reference shall be ordered to 
him or them, and to no other person or persona 
And if such parties do cot agree, the court shall ap- 
point one or more referees, not more than three, 
who shall be free from exception. And no person 
shall be appointed referee to whom all parties in the 
action shall object, except in actions for divorce. 
And no judge or justice of any court shall sit as 
referee in any action pending in the court of which 
he is judge or Justice and not already referred, un- 
less the parties otherwise stipulate. The referee or 
referees shall make and deliver a report within sixty 
days from the time the action shall be finally sub- 
mitted ; and in default thereof, and before the report 
is delivered, either party may serve notice upon the 
opposite party that he elects to end the reference ; 
and thereupon the action shall proceed as though no 
reference had been ordered, and the referees shall 
not, in such case, be entitled to any fees. 



Chapter VI. 

Manner of Entering Judgment. 

J 27 » Judgment may be given, for or against one 
or more of several plaintiffs, and for or against one 
or more of several defendants, and it may determine 
the ultimate rights of the parties on each side, as 
between themselves, and it may grant to the defend- 
ant any affirmative relief to which he may be en- 
titled. In an action against several defendants, the 
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court may, in its discretion, render Judgment against 
one or more of them, leaving the action to proceed 
against the others, whenever a several Judgment may 
De proper. 

The court may also dismiss the complaint with 
costs, In favor of one or more defendants, in case of 
unreasonable neglect on the part of the plaintiff to 
serve the summons on other defendants, or to pro- 
ceed in the cause against the defendant or defendants 
served. 

In an action brought by or against a married 
woman, Judgment may be given against her as well 
for costs as for damages, or both for such costs and 
for such damages, In the same manner as against 
other persons, to oe levied and collected of her 
separate estate and not otherwise. And In any pro- 
ceeding to enforce such Judgment, the supreme court 
shall have Jurisdiction, though the amount be less than 
one hundred dollars. 

2 275. The relief granted to the plaintiff, if there be 
no answer, cannot exceed that which he shall have 
demanded in his complaint; but In any other case, 
the court may grant him any relief consistent with 
the case made by the complaint and embraced within 
the issue. 

2 276. Whenever damages are recoverable, the plain- 
tiff may claim and recover. If he show himself entitled 
thereto, any rate of damages which he might have 
heretofore recovered for the same cause of action. 

2 2TI. In an action to recover the possession of per- 
sonal property. Judgment for the plaintiff may be 



\ 
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for the possession, or for the recovery of possession, 
or the value thereof, in case a delivery cannot be 
had, and of damages for the detention. If the prop- 
erty have been delivered to the plaintiff, and the 
defendant claim a return thereof, judgment for the 
defendant may be for a return of the property, or 
the value thereof, in case a return cannot be had, 
and damages for taking and withholding the same. 

J278. Judgment upon an issue of law, or of fact, 
or upon a confession, or upon failure to answer (ex- 
cept where the clerk is authorized to enter the same 
by the lirst subdivision of section 2-16, and by section 
88-1, and except where it may be given at the general 
term as provided in section 265), shall, in the first 
instance, be entered upon the direction of a single 
Judge, or report of referee, subject to review at the 
general term, on the demand of either party, as 
herein provided. 

} 379. The clerk shall keep among the records of 
the court, a book for the entry of judgments, to be 
called the "Judgment book." 

J 880. The judgment shall be entered in the judg- 
ment book, and shall specify clearly the relief grant- 
ed, or other determination of the action. 

I 281. Unless the party or his attorney shall furnish 
a judgment roll, the clerk, immediately after enter- 
ing the Judgment, shall attach together and file the 
following papers, which shall constitute the judg- 
ment roll: 

1. In case the complaint be not answered by any 
defendant the summons and complaint, or copies 
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thereof, proof of service, and that no answer has been 
received, the report, if any, and a copy of the lud*. 
ment. ' ^* 

2. In all other cases the summons, pleadings or 
copies thereof, and a copy of the Judgment, with aiy 
verdict or report, the offer of the defendant, excep- 
tions, case, and all orders and papers in any way 
Involving the merits, and necessarily affecting tho 
Judgment. 

I »88. Upon filing a Judgment roll upon a Judg- 
ment directing, In whole or in part, the payment of 
money, it may be docketed with the clerk of the 
county where the Judgment roll was filed, and in 
any other county upon the filing with the clerk 
thereof a transcript of the original "docket" and 
shall be a Hen on the real property In the county 
where the same is docketed, 01 every person against 
whom any such Judgment shall be rendered and 
which he may have at time of the docketing thereof 
In the county in which such real property is situated 
or which he shall acquire at any time thereafter for 
ten years from the time of docketing the same In 
the county where the Judgment roll was filed But 
the time during which the party recovering or own- 
ing such Judgment shall be or shall have been re- 
strained from proceeding thereon by any order of 
injunction, or other order, or by the operation of any 
appeal, shall not constitute any part of the ten years 
aforesaid, as against the defendant in such Judg- 
ment, or the party obtaining such orders or maklne 
such appeal, or any other person who is not a pur 
chaser, creditor or mortgagee in good faith But 
whenever an appeal from any Judgment shall be 
pending- and the undertaking requisite to stay exe- 
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cntion on such judgment shall have been given, the 
court In which such Judgment was recovered may, 
on special motion, after notice to the person owning 
such judgment, or to his attorney, and to the sure- 
ties to such undertaking, on such terms as such court 
shall see fit, by order exempt from the Hen of such 
judgment the whole of the real property upon which 
said Judgment is a Hen, or a specific portion thereof, 
to be described in such order, and direct an entry to 
be made by the clerk, on the docket of such Judg- 
ment, that the same is " secured on appeal," except 
that in case only a specific portion of such property 
Is exempted from such lien, such order shall direct 
an entry to be made on such docket that the same 
is "secured on appeal as per order of the court, 
dated—," specifying the date of such order: and 
thereupon such Judgment shall cease during the 
pendency of such appeal to be a lien upon the prop- 
erty so exempted, as against purchasers and mort- 
gagees in good faith. 



TITLE IX. 

Of the Egoecution of the Judgment in CfvU Actions. 

Chapter I. The execution. 

II. Proceedings supplementary to the exe- 
cution. 

Chapter I. 

The Execution. 

1 288. Writs of execution for the enforcement of 
judgments as now used are modified in conformity 
to this title, and the party in whose favor Judgment 
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has been heretofore, or shall hereafter be given, and 
in case of his death, his personal representatives, 
duly appointed, may, at any time within five years 
after the entry of judgment, proceed to enforce the 
same, as prescribed by this title. 

2 284. After the lapse of five years from the entry 
of Judgment, an execution can be issued only by 
leave of the court, upon motion, with personal 
notice to the adverse party, unless he be absent or 
non-resident, or cannot be found to make such ser- 
vice, In which caso such service may be made by 
publication, or in such other manner as the court 
shall direct. Such leave shall not be given, u-nless It 
be established by the oath of the party, or other 
satisfactory proof, that the judgment, or some part 
thereof, remains unsatisfied and due. But the leave 
shall not be necessary when execution has been 
Issued on the judgment within the five years, and 
returned unsatisfied In whole or In part. 

"When Judgment shall have been rendered In a 
court of Justice of the peace, or in a justice's or other 
inferior court in a city, and docketed In the office of 
the clerk of the county, the application for leave to 
issue execution must be to the county court of the 
county where the judgment was rendered, or, in the 
city and county of New York, to the court of com- 
mon pleas of that city and county. 

5 285. Where a judgment requires the payment of 
money or the delivery of real or personal property, 
the same may be enforced in those respects by exe- 
cution, as provided In this title. Where it requires 
the performance of any other act, a certified copy 
of the judgment may be served upon the 
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against whom It !& given, or the person or officer 
who Is required thereby, or by law, to obey the same, 
and his obedience thereto enforced. If he refuse, he 
may be punished by the court as for a contempt. 

2 28fl. Th^re shall be three kinds of execution : o»e 
against the property of the Judgment debtor; an- 
other against his person; and the third for the 
delivery of the possession of real or personal prop- 
erty, or such delivery with damages for withholding 
the same. They shall be deemed the process of the 
court, but they need not be sealed nor subscribed, 
except as prescribed In section 289. 

J 291. When the execution is against the property 
of the Judgment debtor, it may be Issued to the 
sheriff of any county where judgment is docketed. 
When it requires the delivery of real or personal 
property it must be issued to the sheriff of the 
county where the property, or some part thereof, is 
situated. Executions may be Issued at the same 
time to different counties. Real property adjudged 
to be sold must be sold in the county where it lies, 
by the sheriff of the county, or by a referee ap- 
pointed by the court for that purpose, and thereupon 
the sheriff or referee must execute a conveyance to 
the purchaser, which conveyance shall be effectual 
to pass the rights and interests of the parties ad- 
judged to be sold. 

An execution may issue against a married woman 
and it shall direct the levy and collection of the 
amount of the judgment against her from her sepa- 
rate property, and not otherwise. 

{ «88. If the action be one in which the defendant 
might have been arrested, as provided in section 
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179 and section 181, an execution against the person 
of the judgment debtor may be issued to any county 
within the jurisdiction of the court, after the return 
of an execution against his property unsatisfied In 
whole or in part. But no execution shall Issue 
against the person of a judgment debtor, unless an 
order of arrest has been served, as in this act pro- 
vided, or unless the complaint contains a statement 
of facts showing one or more of the causes of arrest 
required by section 179. If any defendant be in 
actual custody under an order of arrest, and the 
plaintiff shall neglect to enter judgment in the 
action within one month after it is in his power to 
do so, or shall neglect to issue execution against the 
person of such defendant within three months after 
the entry of judgment, such defendant may, on his 
motion, be discharged from custody by the court In 
which such action shall have been commenced, 
unless good cause to the contrary be shown; and, 
after being so discharged, such defendant shall not 
be arrested upon any execution issued in such 
action. 

g 880. The execution must be directed to the 
sheriff, or coroner, when the sheriff is a party or 
interested, subscribed by the party Issuing it, or his 
attorney, and must intelligibly refer to the Judg- 
ment, stating the court, the county where the Judg- 
ment roll or transcript is filed, the names of the 
parties, the amount of the judgment, if it be for 
money, and the amount actually due thereon, and 
the time of docketing in the county to which the 
execution is Issued, and shall require the officer 
substantially as follows : 
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1. If It be against the property of the Judgment 

debtor, it shall require the officer to satisfy the 

judgment out of the personal property of such 

debtor, and if sufficient personal property cannot be 

found, out of the real property belonging to him on 

the day when the judgment was docketed In the 

county, or at any time thereafter. 

2. If it be against real or personal property in the 

. bands of personal representatives, heirs, devisees, 

legatees, tenants of real property or trustees, It shall 

require the officer to satisfy the judgment out of 

such property. 

8. If it be against the person of the Judgment 
debtor, it shall require the officer to arrest such 
debtor, and commit him to the jail of the county 
until he shall pay the judgment, or be discharged 
according to law. 

4. If it be for the delivery of the possession of real 
or personal property, it shall require the officer to 
deliver the possession of the same, particularly de- 
scribing It, to the party entitled thereto, and may at 
the sanre time require the officer to satisfy any costs, 
damages, or rents and profits, recovered by the 
same judgment out of the personal property of the 
party against whom it was rendered, and the value 
of the property for which the Judgment was recov- 
ered, to be specified therein, if a delivery thereof 
cannot be had, and if sufficient personal property 
cannot be found, then out of the real property be- 
longing to him on the day when the judgment was 
docketed or at any time thereafter, and shall in that 
respect be deemed an ejection against property. 
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1 290. The execution shall be returnable within 
sixty days after its receipt by the officer to the clerk 
with whom the record of Judgment Is filed. 

J 291. Until otherwise provided by the legislature, 
the existing provisions of law not In conflict with 
this chapter, relating to executions, and their inci- 
dents, the property liable to sale on execution, the 
sale and redemption thereof, the powers and rights 
of officers, their duties thereon, and the proceedings 
to enforce those duties, and the liability of their 
sureties, shall apply to the executions prescribed by 
this chapter. 
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Proceedings Supplementary to the Execution. 

1 992. When an execution against property of the 
Judgment debtor, or any one of several debtors in 
the same Judgment Issued to the sheriff of the county 
where he resides or has a place of business or if he 
do not reside in the state, to the sheriff of the 
county where a Judgment roll, or a transcript of a 
Justice's Judgment for twenty-five dollars or up- 
ward, exclusive of costs. Is filed, Is returned unsatis- 
fied, in whole or in part, the judgment creditor, at 
any time after such return made, is entitled to an 
order from a Judge of the court, or a county Judge 
of the county to which the execution was Issued, or 
a Judge of the court of common pleas for the city 
and county of New York, when the execution was 
issued to such city and county, requiring such Judg- 
ment debtor to appear and answer concerning his 
property before anch Judge, at a time and place 
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specified in the order, within the county to which 
the execution was issued. But in case of an order 
made by a Justice of the supreme court, all subse- 
quent proceedings shall be had before some Justice 
in the Judicial district where the Judgment debtor 
resides, to be specified in the order. After the issu- 
ing of an execution against property, and upon proof 
by affidavit, of a party or otherwise, to the satisfac- 
tion of the court, or a Judge thereof, or county Judge, 
or any Judge of the court of common pleas for the 
city and county of New York, that any Judgment 
debtor, residing in the county where such Judge or 
officer resides, has property, which he unjustly re- 
ruses to apply towards the satisfaction of the Judg- 
ment, such court or Judge may, by an order, require 
the Judgment debtor to appear at a specified time 
and place, to answer concerning the same; and 
.such proceedings may thereupon be had for the ap- 
plication of the property of the Judgment debtor 
toward the satisfaction of the Judgment as are pro- 
vided upon the return of an execution. Whenever 
ft shall satisfactorily appear, by affidavit, to a Justice 
of the supreme court that such county Judge, or 
judge of said court of common pleas, Is incapaci- 
tated from acting in any of the proceedings whatever, 
herein authorized, from any cause or causes whatso- 
ever, such Justice of the supreme court shall have the 
same powers and authority, in all cases whatever, 
as are herein conferred upon him as to cases of 
Jndgments in the supreme court. On an examina- 
tion under this section, either party may examine 
witnesses in his behalf, and the Judgment debtor 
may be examined in the same manner as a witness. 
Instead of the order requiring the attendance of the 
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Judgment debtor, the Judge may, upon proof by affi- 
davit or otherwise, to his satisfaction, that there to 
danger of the debtor's leaving the state, or conceal- 
ing himself, and that there is reason to believe he 
has property which he unjustly refuses to apply to 
such judgment, Issue a warrant requiring the sheriff 
of any county where such debtor may be to arrest 
him and bring him before such judge. Upon being 
brought before the Judge, he may be examined on 
oath, and, If it then appears that there is danger of the 
debtor's leaving the state, and that he has property 
which he has unjustly refused to apply to such Judg- 
ment, ordered to enter into an undertaking, with 
one or more sureties, that he will from time to time 
attend before the judge as he shall direct, and that 
he will not, during the pendency of the proceedings, 
dispose of any portion of his property, not exempt 
from execution. In default of entering Into such 
undertaking, he may be committed to prison, by 
warrant of the judge, as for a contempt. No person 
shall, on examination pursuant to this chapter, be 
excused from answering any question on the ground 
that his examination will tend to convict him of the 
commission of a fraud ; but his answer shall not be 
used as evidence against him in any criminal pro- 
ceeding or prosecution. Nor shall' he be excused 
from answering any question on the ground that he 
has, before the examination, executed any convey- 
ance, assignment, or transfer of his property for 
any purpose, but his answer shall not be used as 
evidence against him in any criminal proceeding or 
prosecution. 

\ 988. After the Issuing of execution against prop- 
erty, any person indebted to the judgment debtor 
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nay pay to the sheriff the amount of his debt, or so 
much thereof as shall be necessary to satisfy the 
execution, and the sheriff's receipt shall be a suf- 
ficient discharge for the amount so paid. 

} *94. After the issuing or return of an execution 
against property of the judgment debtor, or of any 
one of several debtors in the same judgment, and 
upon an affidavit that any person or corporation 
has property of such judgment debtor, or is Indebted 
to him in an amount exceeding ten dollars, the 
judge may, by an order, require such person or cor- 
poration, or any officer or member thereof, to ap- 
pear at a specified time and place, and answer con- 
cerning the same. The Judge may also, in his 
discretion, require notice of such proceeding to be 
given to any party to the action, in such manner as 
may seem to him proper. 

The proceedings mentioned in this section, and in 
section 292. may be taken upon the return of an 
execution unsatisfied, issued upon a judgment re- 
covered in an action against joint debtors, In which 
some of the defendants have not been served with 
the summons by which said action was commenced, 
so far as relates to the joint property o f such debtors ; 
and all actions by creditors, to obtain satisfaction 
of Judgments out of the property of Joint debtors, 
are maintainable in the like manner and to the like 
effect. These provisions shall apply to all proceed- 
ings and actions now pending, and not actually ter- 
minated by any final Judgment or decree. 

fins. Witnesses maybe required to appear and 
.testify on any proceedings under this chapter, in the 
same manner as upon the trial of an issue. 
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|SM. The party or witness may be required to 
attend before the judge, or before a referee ap- 
pointed by the court or judge ; if before a referee, 
the examination shall be taken by the referee, and 
certified to the judge. All examinations and an- 
swers before a judge or referee, under this chapter, 
shall be on oath, except that when a corporation 
answers, the answer shall be on the oath of an of- 
ficer thereof. 

{ Ml. The judge may order any property of the 
Judgment debtor, not exempt from execution, in 
the hands either of himself or any other person, or 
due to the judgment debtor, to be applied toward 
the satisfaction of the judgment, except that the 
earnings of the debtor for his personal services, at 
any time within sixty days next preceding the order, 
cannot be so applied when it is made to appear by 
the debtor's affidavit, or otherwise, that such earn- 
ings are necessary for the use of a family supported 
wholly or partly by his labor. 

J 898. The judge may also, by order, appoint a re- 
ceiver of the property of the Judgment debtor, hi 
the same manner and witL the like authority as if 
the appointment was made by the court according 
to section 244. But before the appointment of such 
receiver, the Judge shall ascertain, if practicable, by 
the oath of the party, or otherwise, whether any 
other supplementary proceedings are pending 
against the judgment debtor, and if such proceed- 
ings are -so pending, the plaintiff therein shall have 
notice to appear before him, and shall likewise have 
notice of all subsequent proceedings in relation io 
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said receivership. No more than one receiver of 
the property of a judgment debtor shall be appointed. 
The Judge may also, by order, forbid a transfer or 
other disposition of the property of the Judgment 
debtor not exempt from execution, and any inter- 
ference therewith. 

Whenever th3 judge shall grant an order for the 
appointment of a receiver of the property of the 
judgment debtor, the same shall be filed in the office 
of the clerk of the county where the Judgment roll 
in the action or transcript from justice's Judgment, 
upon which the proceedings are taken, Is filed ; and 
the said clerk shall record the order in a book to ue 
kept for that pnr ose in his office, to be called 
" book of orders appointing receivers of judgment 
debtors," and shall note the time of the filing of said 
order therein. A certified copy of said order shall 
be delivered to the receiver named therein, and he 
shall be vested with the property and effects of the 
Judgment debtor from the time of the filing and re- 
cording of the order as aforesaid. The receiver of 
the Judgment debtor shall be subject to the direction 
and control of the court in which the Judgment was 
obtained, upon whiln the proceedings are founded; 
or, if the Judgment is upon a transcript from Jus- 
tice's court filed in county clerk's office, then he 
shall be subject to the direction and control of the 
Ooanty court. 

But, before he shall be vested with any real prop- 
erty of such Judgment debtor, a certified copy of 
said order shall also be filed and recorded in the 
office of the clerk of the county in which any real 
estate of such judgment debtor sought to be affected 
by such order is situated, and also in the office of the 
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clerk of the county In which such Judgment debtor 
resides. 

1 299. If it appear that a person or corporation, 
alleged to have property of the judgment debtor or 
indebted to him, claims an interest In the property, 
adverse to him, or denies the debt, such Interest or 
debt shall be recoverable only in an action Against 
such person or corporation by the receiver ; but the 
judge may, by order, forbid a transfer or other dis- 
position of such property or interest till a sufficient 
opportunity be given to the receiver to commence 
the action, and prosecute the same to Judgment and 
execution ; but such order may be modified or dis- 
solved, by the judge granting the same, at any time, 
on such security as he shall direct. 

{ 800. The Judge may, in his discretion, order a 
reference to a referee agreed upon by the parties or 
appointed by him to report the evidence or the 
facts, and may in his discretion appoint such referee 
in the first order or at any time. 

{ toi. The Judge may allow to the judgment cred- 
itor, or to any party so examined, whether a party 
to the action or not, witnesses' fees and disburse- 
ments, and a fixed sum in addition, not exceeding 
thirty dollars, as costs. 

{ 90S. If any person, party or witness disobey an 
order of the Judge or referee, duly served, such per- 
son, party or witness, may be punished by the Judge 
as for a contempt. And in all cases of commitment 
under this chapter, or the act to abolish imprison- 
ment for debt, the person committed may. In case 
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of inability to perform the act required, or to endure 
the imprisonment, be discharged from imprison- 
ment, by the court or judge committing him, or the 
court in which the judgment was rendered, or. such 
teems as may be just. 



TITLE X. 

Of the Costa of CIvU Actions. 

3 80S. All statutes establishing or regulating the 
costs or fees of attorneys, solicitors and counsel in 
civil actions, and all existing rules and provisions 
of law restricting or controlling the right of a party 
to agree with an attorney, solicitor or counsel, for 
his compensation, are repealed ; and hereafter the 
measure of such compensation shall be left to the 
agreement, express or implied, of the parties. But 
there may be allowed to the prevailing party, upon 
the judgment, certain sums by way of indemnity, 
for his expenses in the action ; which allowances are 
in this act termed costs. 

1 804. Costs shall be allowed, of course, to the 
plaintiff upon a recovery, in the following cases : 

1. In an action for the recovery of real property, 
or when a claim of title to real property arises on 
the pleadings, or Is certified by the court to have 
come in question at the trial. 

2. In an action to recover the possession of per- 
sonal property. 

3. Tn the actions of which a conn of justice of the 
peace has no jurisdiction. 

4. In an action for the recovery of money, where 
the plaintiff shall recover fifty dollars; but in an 
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action for assault, battery, false Imprisonment, libel, 
Blander, malicious prosecution, criminal conversa- 
tion or seduction, if the plaintiff recover less than 
fifty dollars damages, he shall recover no more costs 
than damages. And in an action to recover the 
possession of personal property, if the plaintiff re- 
cover less than fifty dollars damages, he shall re- 
cover no more costs than damages unless he recovers 
also property the value of which, with the damages 
amounts to fifty dollars, or the possession of prop- 
erty be adjudged to him, the value of which, with 
the damages, amounts to fifty dollars; such value 
must be determined by the Jury, court or referee by 
whom the action is tried. When several actions 
shall be brought on one bond, recognizance, promis- 
sory note, bill of exchange or other instrument in 
writing, or in any other case, for the same cause of 
action, against several parties who might have been 
Joined as defendants in the same action, no costs 
other than disbursements shall be allowed to the 
plaintiff in more than one of such actions, which, 
shall be at his election, provided that the party or 
parties proceeded against in such other action or 
actions shall, at the time of the commencement ot 
the previous action or actions, have been within this 
state, and not secreted. 

2 S05. Costs shall be allowed, of course, to the de- 
fendant, in the actions mentioned in the last section, 
unless the plaintiff be entitled to costs therein. 

J 806. In other actions costs may be allowed or 
not, in the discretion of the court. 

In all actions where there are several defendants, 
not united in Interest, and making separatee defenses 
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by separate answers, and the plaintiff falls to re- 
cover Judgment against all, the court may award 
costs to such of the defendants as have Judgment in 
their favor, or any of them. 

In the following cases the costs of an appeal shall 
be In the discretion of the court : 

1. When a new trial shall be ordered. 

2. When a Judgment shall be affirmed In part and 
reversed in part. 

3 107. When allowed, costs shall be as follows: 

1. To the plaintiff, for all proceedings before notice 
of trial in actions where Judgment for failure to 
answer can be taken without application to the 
court, fifteen dollars ; where Judgment can only be 
taken on such application, twenty- five dollars; for 
all proceedings after notice of and before trial, fifteen 
dollars ; for each additional defendant served with 
process, not exceeding ten, two dollars, and for each 
necessary defendant in excess of that number, served 
with process, one dollar. 

2. To the defendant, for all proceedings before 
notice of trial, ten dollars; and for all proceedings 
after notice of and before trial, fifteen dollars. 

8. To either party, where a new trial shall be had, 
for all proceedings after the granting of and before 
such new trial, twenty-five dollars; for attending 
upon and taking the deposition of a witness condi- 
tionally, or attending to perpetuate his testimony, 
ten dollars ; for drawing interrogatories to annex to 
a commission for the taking of testimony, ten dol- 
lars ; for attending the examination of a party before 
trial, ten dollars ; for making and serving a case, or 
case containing exceptions, twenty dollars, except 
that where the case shall necessarily contain more 
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than fifty folios, there shall be allowed ten dollars 
in addition thereto; and for making and serving 
amendments thereto, ten dollars. To the plaintiff, 
for the appointment of a guardian of an Infant de- 
fendant, ten dollars ; but no more than ten dollars 
shall be allowed for the appointment of guardians 
in any one action. To the plaintiff for procuring an 
order of injunction, ten dollars. 
'4. To either party for the trial of an issue of law, 
twenty dollars ; for every trial of an issue of fact, 
thirty dollars ; and where the trial shall necessarily 
occupy more than two days, ten dollars in addition 
thereto. 

5. To either party on appeal, except to the court 
of appeals, and except appeals in the cases men- 
tioned in subdivisions 1, 8, 4 and 5 of section 349, and 
except in cases mentioned in the second paragraph 
of section 344, before argument, twenty dollars; for 
argument, forty dollars ; and the same costs shall be 
allowed to either party before argument and for 
argument on application for judgment, upon special 
verdict, or upon verdict subject to the opinion of the 
court, or for a new trial on a case made, and in cases 
where exceptions are ordered to be heard, in the first 
instance, at a general term, under the provisions 
of section 265. 

6. To either party on appeal to the court of ap- 
peals, before argument, thirty dollars ; for argument, 
sixty dollars ; and when a judgment is affirmed, the 
court may, in Its discretion, also award damages fbr 
the delay, not exceeding ten per cent on the amount 
of the judgment ; for preparing and serving a case, 
or case containing exceptions, in appeals to the court 
of appeals, twenty dollars. 
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7. To either party, tor every circuit or term, not 
exceeding five circuits, and five special and five gen- 
eral terms, at which the cause is necessarily on the 
calendar and is not tried, or is postponed by ordor 
of the court, ten dollars ; and for every term not ex- 
ceeding ten, excluding the term at which the cause 
Is argued in the court of appeals, ten dollars ; but in 
an action hereafter brought to recover dower, before 
admeasurement, of real property aliened by the 
husband, the plaintiff shall not recover costs unless 
it appear that the dower was demanded before the 
commencement of the action and was refused. 

The same costs shall be allowed to the plaintiff in 
proceedings under chapter 2, title 12, of the second 
part of this Code (sections 375 to 381), as upon the 
commencement of an action. 

I 808. In addition to these allowances, there shall 
be allowed to the plaintiff upon the recovery of 
judgment by him in any action for the partition 
of real property, or for the foreclosure of a mort- 
gage, or in any action in which a warrant of attach- 
ment has been issued, or for an adjudication upon a 
will or other instrument in writing, and in proceed- 
ings to compel the determination of claims to real 
property, the sum of ten per cent on the recovery, 
as in the next section prescribed, for any amount 
not exceeding two hundred dollars ; an additional 
sum of five per cent for any additional amount not 
exceeding four hundred dollars : and an additional 
sum of two per cent for any additional amount not 
exceeding one thousand dollars. 

And In the actions above named, if the same shall 
be settled before judgment therein, like allowances 
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upon the amount paid or secured upon such settlement, 
at one-half the rates above specified. 

2 809. These rates shall be estimated upon th£ value of 
the property claimed or attached, or affected by the 
adjudication upon the will or Instrument, or sought to 
be partitioned, or the amount found due or unpaid upon 
the mortgage In an action for foreclosure. And when- 
ever it shall be necessary to apply to the court for an 
order enforcing the payment of any installment falling 
due, after judgment, in an action for foreclosure the 

ftlaintlff shall be entitled to the rate of allowance in 
he last section prescribed, but no more In the aggre- 
gate than if the whole amount of the mortgage had 
been due when judgment was entered. Such amount 
of value must be determined hjy the court or by the 
commissioners, in case of actual partitions. In difficult 
and extraordinary cases, where a defense has been in- 
terposed, or in such cases where a trial has been had, 
and in actions or proceedings for the partition of real 
estate, the court may also, in its discretion, make a 
further allowance to any party, not exceeding five per 
cent upon the amount of recovery, or claims or sub- 
ject-matter involved. And in an action for the foreclos- 
ure of a mortgage, the court may make a like allowance, 
not exceeding two and a half per centum, nor the aggre- 
gate sum of two hundred dollars, nor shall a greater sum 
than fifty dollars be charged by or allowed to any sheriff t 
referee, or other officer, for hi* fees, percentage or services 
for any sale under a decree or jtirlgment of foreclosure. But 
in no action whatever shall an allowance of more than heo 
thousand dollars be made to any party, or to all the parties, 
\f more than one on either side. 

g sio. When the judgment Is for the recovery of money, 
interest from the time of the verdict or report, until 
Judgment be Anally entered, shall be computed by the 
clerk, and added to the costs of the party entitled 
thereto. 
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| til. The clerk shall insert in the entry of Judg- 
ment, on the application of the prevailing party 
upon five days' notice to the other, except when the 
attorneys reside in the same city, village or town, 
and then upon two days' notice, the sum of the 
allowances for costs, as provided by this Code, the 
necessary disbursements, including the fees of offi- 
cers allowed by law, the fees of witnesses, the rea- 
sonable compensation of commissioners is taking 
depositions, the fees of referees, and the expense 
of printing the papers for any hearing when re- 
quired by a rule of the court. The disbursements 
shall be stated in detail, and verified by affidavit. A 
copy of the items of the costs and disbursements 
shall be served with the notice of adjustment. 

Whenever it shall be necessary to edjust costs in 
any Interlocutory proceeding in an action or in any 
special proceedings, the same shall be adjusted by 
the Ju€ge before whom the same may be heard, or 
the court before which the same may be decided or 
pending, or In such other manner as the Judge 
or court may direct. 

2 SIS. The clerk shall receive, 

On every trial, from the party bringing it on, one 
dollar ; on entering a Judgment by filing transcript, 
six cents. 

On entering Judgment, fifty cents ; except in courts 
where the clerks are salaried officers, and in such 
courts one dollar. 

He shall receive no other fee, for any services 
whatever in a civil action, except for copies of pa- 
pers, at the rate of five cents for every hundred 
words. 
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§ 818. The fees of referees shall be three dollars to each 
for every day spent in the business of the reference; but 
the parties may agree in writing upon any other rate 
of compensation. 

3 814, When an application shall be made to a court or 
referees, to postpone a trial, the payment to the adverse 
party of a sum not exceeding ten dollars, besides the 
fees of witnesses, may be imposed, as the condition of 
granting the postponement. 
• 

2 315. Costs may be allowed on a motion in the discre- 
tion of the court or Judge, not exceeding ten dollars, and 
necessary disbursements for printing, and may be absolute, 
or directed to abide the event of the action. If absolute, 
and not paid within ten days after the service of a copy of 
the order directing the payment thereof j all proceedings tn 
the action on the part of the party or parties so in default shall 
be stayed toilhout further order of the court until the same 
are paid. 

1 816. When costsare adjudged against an infant plain- 
tin, the guardian, by whom he appeared in the action, 
shall be responsible therefor, and payment thereof may 
be enforced by attachment. 

8 817. In an action prosecuted or defended by aa 
executor, administrator, trustee of an express trust, 
or a person expressly authorized by statute, costs 
shall be recovered, as in an action by and against a 
person prosecuting or defending in his own right, 
but such costs shall be chargeable only upon or col- 
lected of the estate, fund or party represented, unless 
the court shall direct the same to be paid by the 
plaintiff or defendant, personally, for mismanage- 
ment or had faith in such action or defense. But 
this section shall not be construed to allow costs 
■gainst executors or administrators, where they are 
now exempted therefrom, by section 41 of title 3, 
chapter 6, of the second part of the Revised Statutes ; 
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and whenever any claim against a deceased person 
shall be referred, pursuant to the provisions of the 
Revised Statutes, the prevailing party shall be en- 
titled to recover the fees of referees and witnesses, 
and other necessary disbursements, to be taxed 
according to law. And the court may, in Its discre- 
tion, in the cases mentioned in this section, require 
the plaintiff to give security for costs. 

{ si 8. When the decision of a court of Inferior 
jurisdiction in a special proceeding, including ap- 
peals from surrogates' courts, shall be brought be- 
fore the supreme court for review, such proceeding* 
shall, for all purposes of costs, be deemed an action 
at issue on a question of law, from the time the same 
shall be brought Into the supreme court, and costs 
thereon shall be awarded and collected In such 
manner as the court shall direct according to the 
nature of the case. 

' } si 9. In all civil actions prosecuted in the name 
of the people of this state, by an officer duly author- 
ised for that purpose, the people shall be liable for 
costs in the same cases, and to the same extent, as 
private parties. If a private person be Joined with 
the people as plaintiff; he shall be liable in the first 
instance for the defendant's costs, which shall not 
be recovered of the people, till after execution 
issued therefor against such private party and re- 
turned unsatiHfied. 

| 890. In an action prosecuted in the name of the 
people of this state, for the recovery of money or 
property, or to establish a right or claim, for the 
benefit of any county, city, town, village, corpora- 
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tion or person, costs awarded against the plaintiff, 
shall be a charge against the party for whose benefit 
the action was prosecuted, and not against the 
people. 

$ Ml. In actions, In which the cause of action 
shall, by assignment after the commencement o* 
the action, or in any other manner, become th» 
property of a person not a party to the action, sucl 
person shall be liable for the costs, in the same 
manner as if he were a party, and payment thereof 
may be enforced by attachment. 

\ 322. Upon the settlement, before judgment, of 
any action, mentioned in section 304, no greater sum 
shall be demanded from the defendant as costs, than 
at the rates prescribed by that section. 



TITLE XI. 

Qf Appeals in CIvU Actions. 
Chapter I. Appeals in general. 

II. Appeals to the conn of appeals. 

III. Appeals to the supreme court from an 

Inferior court. 

IV. Appeals in the supreme court, and the 

superior court, and the court of com- 
mon pleas of the city of New York, 
from a single judge to the general 
term. 
V. Appeal to the court of common pleas 
for the city and county of New York, 
or to a county court, from an infe- 
rior court. 
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Chaftbb I. 

Appeals in general. 

1 3J8. Writs of error in civil actions, as they have 
heretofore existed, are abolished,. and the only mode 
of reviewing a Judgment, or order in a civil action, 
shall be that prescribed by this title. 

( 12 \ An order, made out of court, without notice 
to the adverse party, may be vacated or modified, 
without notice, by the judge who made it or may 
be vacated or modified on notice. In the manner in 
which other motions are made. 

{ Sift. Any party aggrieved may appeal in the 
cases prescribed In this title. 

5 sse. The party appealing shall be known as the 
appellant, and the adverse party as the respondent. 
But the title of the action shall not be changed, in 
consequence of the appeal. 

\ m. An appeal must be made by the service of a 
notice In writing on the adverse party, and on the 
clerk with whom the judgment or order appealed 
from is entered, stating the appeal from the same or 
same specified part thereof. When a party shall 
rfive, in good faith, notice of appeal from a judgment 
or order, and shall omit, through mistake, to do any 
other act necessary to perfect the appeal or to stay 
proceedings, the court may permit an amendment 
on such terms as may be just. 

} 128. If the appellant shall not, within twenty 
days after his appeal is perfected, cause a certified 
copy of the notice of appeal and of the judgment 
J 
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roll, or, if the appeal be from an order or any part 
thereof, a certified copy of such order and the pa- 
pers upon which the order was granted, to be trans- 
mitted to the appellate court by the clerk with 
whom the notice of appeal is filed, the respondent 
may cause such certified copy to be transmitted by 
such clerk to the appellate court and recover the 
expenses thereof, as a disbursement on such appeal 
in case the judgment or order appealed from shall 
be in whole or in part affirmed, and this provision 
shall apply to all appeals heretofore taken where 
the appeal has not been dismissed in the manner 
provided by the rules of the appellate court. 

2 829. Upon an appeal from a judgment, the court 
may review any intermediate order, involving the 
merits, and necessarily affecting the judgment. 

} 880. Upon an appeal from a judgment or order, 

the appellate court may reverse, affirm or modify 

the judgment or order appealed from in the respect 

mentioned in the notice of appeal, and as to any or 

all of the parties, and may, if necessary or proper, order 
anew trial. When the Judgment is reversed or modified 
the appellate court may make complete restitution of 
all proDerty and rights lost by the erroneous Judgment. 
\ 881.' The appeal to the court of appeals, under sub- 
divisions 2,3, and 4 of section 11 of this Code, must be 
taken within sixty days after written notice of the order 
shall have been given to the party appealing; every 
other appeal allowed by the second chapter of this title 
mnst be taken within one year after written notice of the 
judgment shall have been given to the party appealing) and 
the appeals allowed by the third chapter of this title must be 
taken ivithin sixty days after written notice of the judgment 
or order ; but the time to appeal from judgments arid orders 
heretofore entered shall be the same as before the passage of 
this act. 
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I tss. The appeal allowed by the fourth chapter of 
this title must be taken within thirty days after 
written notice of the judgment or order shall have 
been given to the party appealing. 



Chapter II. 

Appeals to the Oourt of Appeals. 

I sst. An appeal may he taken to the court of ap- 
peals in the cases mentioned in section 11. When 
any of the courts mentioned therein shall, at gene- 
ral term, render judgment upon a verdict taken 
subject to the opinion of the court, the questions or 
conclusions of law, together with a concise state- 
ment of the facts upon which they arose, shall be 
prepared by and under the direction of the court, 
and shall be filed with the judgment-roll, and be 
deemed a part thereof, for the purposes of a review 
in the court of appeals. [The provisions of the last 
preceding section shall apply to any judgment there- 
in mentioned that has been heretofore rendered, 
and upon which an appeal has been brought and is 
now pending, Or upon which an appeal shall here- 
after be brought. When the return has already 
been filed with the clerk of the court of appeals, 
such statement shall be filed with him, and be 
deemed a part of such return. Laws of 1857, ch. 728, 
J 20.] 

{ SS4. To render an appeal effectual for any pur- 
pose, a written undertaking must be executed on 
the part of the appellant by at least two sureties, to 
the effect that the appellant will pay all costs and 
damages which may be awarded against him on the 
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appeal, not exceeding five hundred dollars, or that 
sum must be deposited with the clerk with whom 
the judgment or order was entered, to abide the 
event of the appeal. Such undertaking or deposit 
may be waived by a written consent on the part of 
the respondent. 

$ S85. If the appeal be from a Judgment directing 
the payment of money, it shall not stay the execu- 
tion of the Judgment, unless a written undertaking 
be executed on the part of the appellant, by at least 
two sureties, to the effect, that, if the Judgment ap- 
pealed from or any part thereof be affirmed, or the 
appeal be dismissed, the appellant will pay the 
amount directed to be paid by the Judgment, or 
the part of such amount as to which the Judgment 
shall be affirmed, if it be affirmed only in part, and 
all damages which shall be awarded against the ap- 
pellant upon the appeal. Whenever it shall be made 
satisfactorily to appear to the court that since the exe- 
cution of the undertaking one or more of the sureties 
have become insolvent, the court may, by rule or order, 
require the appellant to execute, file and serve a 
new undertaking, as above; and in case of neglect 
to execute such undertaking within twenty days af- 
ter tne service of a copy of the rule or order requir- i 
ing such new undertaking, the appeal may, on 
motion to the Court, be dismissed with costs. When- 
ever it shall be necessary for a party to any action 
or proceeding to give a bond or an undertaking, 
with surety or sureties, he may in lieu thereof de- 
posit with the officer or into court, as the case may 
require, money, to the amount for which such bond 
or undertaking is to be given. The court in which 
such action or proceeding is pending may direct 
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what disposition shall be made of such money, pend- 
ing the action or proceeding. In any case where, by 
this section, the money is to be deposited with an 
officer, a Judge of the court, at special term or at 
chambers, upon the application of either party, may, 
before such deposit is made, order it to be deposited 
in court instead of with such officer; and a deposit 
made pursuant to such order, shall be of the same 
effect as if made with such officer. 

{ SS6. If the Judgment appealed from, direct the 
assignment or delivery of documents, or personal 
property, the execution of the Judgment shall not 
be stayed by appeal unless the things required to be 
assigned or delivered be brought into court, or placed 
in the custody of such officer or receiver as the court 
shall appoint, or unless an undertaking be entered 
into, on the part of the appellant, by at least two 
sureties, and in such amount as the court or a Judge 
thereof or county Judge shall direct, to the effect 
that the appellant will obey the order of the appel- 
late court, upon the appeal. 

I SS7. If the Judgment appealed from, direct the 
execution of a conveyance or other instrument, the 
execution of the Judgment shall not be stayed by 
the appeal, until the instrument shall have been ex- 
ecuted and deposited with the clerk with whom the 
judgment is entered, to abide the Judgment of the 
appellate court. 

1 2S8. If the Judgment appealed from, direct the 
■ale or delivery of possession of real property, the 
execution of the same shall not be stayed, unless a 
written undertaking be executed on the part of tho 
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appellant, with two sureties, to the effect that during 
the possession of such property by the appellant, he 
will not commit, or suffer to be committed, any 
waste thereon, and that if the Judgment be affirmed, 
he will pay the value of the use and occupation of 
the property, from the time of the appeal until tbe 
delivery of possession thereof, pursuant to the Judg- 
ment, not exceeding a sum to be fixed by a Judge 
of the court by wbich the Judgment was rendered, 
and which shall be specified in the undertaking. 
When the Judgment is for the sale of mortgaged 
premises, and the payment of a deficiency arising 
upon the sale, the undertaking shall also provide for 
the payment of such deficiency* 

g 889. Whenever an appeal Is perfected as provided 
by sections 335, 336, 337 and 838, It stays all further 
proceedings in the court below, upon the Judgment 
appealed from or upon the matter embraced therein , 
but the court below may proceed upon any other 
matter Included In the action, and not affected by 
the Judgment appealed from. And the court below 
may, in its discretion, dispense with or limit the 
security required by sections 335, 836 and 888, when 
the appellant Is an executor, administrator, trustee 
or other person acting in another's right: and may 
also limit such security to an amount not less than 
fifty thousand dollars, in the cases mentioned in 
sections 336, 837, 338, where it would otherwise, ac- 
cording to those sections, exceed that sum. 

1 840. The undertakings prescribed by sections 884, 
885, 886, and 838, may be in one Instrument or several, 
at the option of the appellant ; and a copy, Includ- 
ing the names and residence of tbe sureties, must be 
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served on the adverse party, with the notice of ap- 
peal, unless a deposit is made as provided in section 
884, and notice thereof given. 

1 341. An undertaking upon an appeal shall be of 
no effect, unless it be accompanied by the affidavit 
of the sureties, that tbey are each worth double the 
amonnt specified therein. The respondent may 
however, except to the sufficiency of the sureties, 
within ten days after the notice of the appeal ; and 
unless they or other sureties justify before a Judge 
of the court below, or a county Judge, as prescribed 
by sections 195 and 196, within ten days thereafter, 
the appeal shall be regarded as if no undertaking 
had been given. The Justification shall be upon a 
notice of not less than five days. 

{ 849. in the cases not provided tor in sections 335, 
838, 337, 338 and 339, the perfecting of an appeal, by 
giv*ng the undertaking mentioned in section 884, 
shall stay proceedings in the court below, upon the 
Judgment appealed /rom, except, that where it di- 
rects the sale of perishable property, the court below 
may order the property to be sold, and the proceeds 
thereof to be deposited or invested, to abide the 
Judgment of the appellate court. 

} 14*. The undertaking must be filed with the clerk 
with whom the Judgment or order appealed from 
was entered. The provisions of this chapter, as to 
the security to be given upon appeals, and as to the 
stay of proceedings, shall apply to appeals taken 
under subdivision 8 of section 11. 
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Chaptkb III. 
Appeals to the Supreme Court from an Inferior Court, 

f 844. An appeal may be taken to the supreme 
court, from the Judgment rendered by a county 
court or by the mayor's courts, or the recorder's 
courts of cities. 

An appeal may also be taken to the supreme court 
from any order affecting a substantial right, made 
by a county court or a county judge, in any action 
or proceeding, and such appeal shall be heard on a 
copy of the papers on which the order Appealed 
from was made. 

} S45. Security must be given upon such appeal, in 
the same manner, and to the same extent, as upon 
an appeal to the court of appeals. 

2 846. Appeals in the supreme court shall be heard 
at a general term, either in the district embracing 
the county where the judgment or order appealed 
from was entered, or in a county adjoining that 
county, except that where the* judgment or order 
wax entered in the city and county of New York, 
the appeal shall be heard in the first district. 

I S47. Judgment upon the appeal shall be entered 
and docketed with the clerk in whose office the Judg- 
ment roll is filed. When the appeal is heard in a 
county other than that where the Judgment roll is 
filed, or is not from a judgment of a county court, 
the judgment upon the appeal shall be certified to 
the clerk with whom the roll is filed, to be there 
entered and docket 
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Chaptbb IV. 

Appeals in the Supreme Court, and the Superior Court 
and Court of Common Pleas of the City of New York, 
from a single Judge, to the General Term. 

{ S48. In the supreme court, the superior court of 
the city of New York, and the court of common 
pleas for the city and county of New York, an ap- 
peal upon the law may be taken to the general term 
from, a Judgment entered upon the report of referees 
or the direction of a single judge of the same court 
in all cases, and upon the fact when the trial is by 
the court or referees. Such an appeal, however 
does not stay the proceedings, unless security be 
given as upon an appeal to the court of appeals, and 
such security be renewed as in cases required by sec- 
tion 835, on motion to the court at special term, or 
unless the court, or a Judge thereof, no order, which 
order may be made upon such terms, as to security 
or otherwise, as may be Just, such security not to 
exceed the amount required on an appeal to the 
court of appeals. In the supreme court the appeal 
must be heard in the same manner as if It were an 
appeal from an inferior court. 

No action shall be commenced upon any undertak- 
ing given or to be given In pursuance of the pro- 
visions of thts section, until ten days after the ser- 
vice of notice on the adverse party of the entry 
of the order or judgment affirming the Judg- 
ment appealed from. And in case an appeal 
has been or shall be taken to the court of appeals, 
from such order or judgment of affirmance, and 
security given according to law, so as to stay the 
Issuing of executions, no action shall be commenced 
or recovery bad upon any undertaking given or to 
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be given In pursuance of the provisions of this see* 
tlon, until after the final determination of such 
appeal. 

| 849. An appeal may In like manner, and within 
the same time, be taken from an order made at a 
special term by a single Judge of the same court, or 
county, or a special county Judge, •• or by a recorder, 
or by any recorder's court of any city," in any stage 
of the action, Including proceedings supplementary 
to the execution, and may be thereupon reviewed In 
the following cases : 

1. When the order grants or refuses, continues or 
modifies a provisional remedy. 

2. When it grants or refuses a new trial, or when 
It sustains or overrules a demurrer. 

8. When it involves the merits of the action, or 
some part thereof, or affects a substantial right. 

4. When the order in effect determines the action 
and prevents a Judgment from which an appeal 

may be taken. 

5. When the order is made upon a summary appli- 
cation in an action after Judgment and affects a sub- 
stantial right. 

g 850. The last section shall include an order made 
out of court upon notice: but in such case the order 
must be first entered with the clerk. And for the 
purpose of an appeal, any party affected by such 
order, may require it to be entered with the clerk, 
and it shall be entered accordingly. And proceed- 
ings under an order appealed from may be stayed 
by an order of the court or a Judge thereof, on such 
terms as may be Just. 
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Chapteb V. 

Appeal to the Court of Common Plea* for the City and 
County of New York % or to a County Court, from an 
Inferior Court. 

{ 151. All statutes, now in force, providing for tho 
review of judgments in civil cases, rendered by 
courts of justices of the peace, by the marine court 
of the city of New York, by the justices' courts In 
the city of New York, by the municipal court of the 
city of Brookfyn, and by the Justices' courts of cities, 
and regulating the practice in relation* to such re- 
view, are repealed ; and hereafter, the only mode of 
reviewing such judgments shall be an appeal, as 
prescribed by this chapter. . 

f SSt. When a Judgment shall have been rendered 
by the general term of the marine court of the city 
of New York, or by a justice of a Justice's court 
of that city, the appeal shall be to the court of com- 
mon pleas for the city and county of New York. 

The appeal from the general term of the marine 
court prescribed herein shall be from an actual de- 
termination at such general term only, and shall be 
taken within twenty days after judgment by such 
general term. In the city of Buffalo, the appeals 
from the courts of Justices of said city shall be to 
the superior court of said city. When rendered by 
any of the other courts enumerated in section 351, 
(he appeal shall be to the county court of the county 
where the judgment was rendered. On such appeal, 
when the amount of the claim or claims for which 
Judgment was demanded by either party in his 
pleadings in the court below shall exceed fifty dol- 
lars, or When, in an action to recover the possession 



156 TO A COUNTY COURT. 

of personal property, the value of the property as 
assessed and the damages recovered shall exceed 
fifty dollars, exclusive of costs, a new trial shall be 
had In the county court in the following appellate 
cases: 

1. When the judgment was rendered upon an Issue 
of law joined between the parties. 

2. When it was rendered upon an issue of feet 
joined between the parties whether the defendant 
was present at the trial or not. 

And when the appeal is to the superior court of 
Buffalo, in the cases in which, by the terms of this 
section, a new trial may be had, such new trial shall 
be had in the said superior court. 

Provided, however, that the appellant may, in 
cases where the amount for which judgment is de- 
manded by either party in his pleadings exceeds 
fifty dollars, or where, in an action to recover the 
possession of personal property, the value of the 
property as assessed and the damages recovered 
shall exceed fifty dollars, exclusive of costs, state In 
the notice of appeal that such appeal is taken upon 
questions of law only, in which case a new trial shall 
not be had in the appellate court, but the appeal 
shall be heard and determined in the same manner 
as if such amount or said value and damages were 
fifty dollars or under. Provided, however, that in 
the city and county of New York appeals from the 
marine and district courts shall be taken and heard, 
and returns made in the same manner as hereto- 
fore. 

1 853. The appellant shall, within twenty days 
after judgment, serve a notice of appeal stating the 
grounds upon which the appeal Is founded. If the 
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Judgment Is rendered upon process not personally 
served, and the defendant did not appear, he shall 
have twenty days, after personal notice of the Judg- 
ment, to serve the notice of appeal provided for In 
this and the next section. 

1 154. The notice of appeal most, within the same 
time, be served on the Justice, personally, If living 
and within the county, or on his clerk if there be 
one, and on the respondent, personally, or by leav- 
ing it at his residence, with some person of suitable 
age and discretion ; or in case the respondent Is not 
a resident of such county, or cannot, after due dili- 
gence, be found therein, in the same manner, on the 
attorney or agent, If any, who is a resident of such 
county, who appeared for the respondent on the 
trial ; and if neither the respondent nor such agent 
or attorney can be found in the county, the notice 
may be served on the respondent by leaving it with 
the clerk of the appellate court, and the appellant 
most, at the time of the service of the notice of ap- 
peal on the justice, or on his clerk, as herein pro- 
vided (except In cases of appeals from the district 
courts In the city of New York, and the genera] 
term of the marine court of the city of New York), 
pay to such Justice or clerk the costs of the action. 
Included in the Judgment, together with two dol- 
lars, costs of the return, which shall be included In 
tne Judgments for costs on reversal. In all cases of 
appeal from the general term of the marine court 
of the city of New York, and from the district 
courts of the city of New York, to the court of 
common pleas for the city and county of New York, 
the appellant shall, at the time of the service of the 
notice of appeal, pay to the clerk of the marine 
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court, or to the justice or clerk of the district court, 
two dollars, as costs of the return to such court of 
common pleas, which costs so paid, shall be included 
in the Judgment for costs, in case the judgment of 
the court below shall be reversed; and the appellant 
shall also execute, on the appeal, a written under- 
taking on his part, with one or more sufficient sure- 
ties, to the effect that the appellant will pay all costs, 
disbursements, and extra costs, awarded against 
him in the court below, if such judgment shall be 
affirmed by the appellate court, on such appeal, to- 
gether with all costs and damages which may be 
awarded against him thereon ; such sureties to jus- 
tify in double the amount specified in the under- 
taking; such undertaking and the sufficiency of the 
sureties to be approved by the Justice of the court 
below, or one of the Judges of the court of common 
pleas, or the appellant may deposit with the cleric 
of the court of common pleas the costs, disburse* 
ments and extra costs, included in the Judgment in 
the court below, and the sum of fifteen dollars, to 
meet any costs that may be awarded against him In 
such appeal; and such appeal from the general 
term of the marine court and the district court shall 
be Ineffectual unless within the time specified for 
bringing the appeal the appellant execute such un- 
dertaking or make such deposit ; the undertaking, 
when executed and approved, to be filed with the 
clerk of the court of common pleas ; the amount so 
deposited shall be repaid by said clerk, to the appel- 
lant, if he succeed on the appeal ; and in case the 
judgment be affirmed, the said clerk shall, after 
execution is issued, pay over the amount so de- 
posited, to the respondent, which shall be credited 
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on tne execution Issued on the Judgment of affirm- 
ance, to the extent thereof, and the balance, if any, 
on the execution Issued on the Judgment appealed 
from. 

) S5S. When by the terms of section 352, the appel- 
lant la entitled to a new trial, in the appellate court, 
he shall, at the time of taking his appeal, and in ay 
other cases, if he desires a stay of execution of the 
Judgment, give security as provided in the next sec- 
tion. 

{ S56. The security shall be a written undertaking, 
executed by one or more sufficient sureties, ap- 
proved by the county judge, or by the court below, 
to the effect that if judgment be rendered against 
the appellant, and execution thereon be returned 
unsatisfied, in whole or in part, the sureties will 
pay the amount unsatisfied. 

2 857. The delivery of the undertaking to the court 
below shall stay the issuing of execution; or if it 
have been issued, the service of a copy of the un- 
dertaking, certified by the court below, upon the 
officer holding the execution, shall stay further pro- 
ceedings thereon. 

} 858. Where, by reason of the death of a justice 
of the peace, or his removal from the county or any 
other cause, the undertaking on the appeal cannot 
be delivered to him, it shall be filed with the clerk 
of the appellate court, and notice thereof given to 
the respondent, or his attorney or agent, as provided 
In section 354, it shall thereupon have the same 
effect as if delivered to the justice. 
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| M9. When, by reason of the death of a Justfoe 
of the peace, or -his absence from the county, or any 
other cause, the notice of appeal cannot be served 
as provided by section 353, it may be served by 
leaving the same with the clerk ofthe county. 

I S60. The court below shall thereupon, after ten 
days, and within thirty days after service of the 
notice of appeal, make a return to the appellate 
court of the testimony, proceedings and judgment, 
and file the same in the appellate court. The return 
may be compelled by attachment. But no Justice 
of the peace shall be bound to make a return unless 
the fees prescribed by the last section of this chapter 
be paid on the service of the notice of appeal ; pro- 
vided, however, that in cases where the amount for 
which Judgment Is demanded by either party in his 
pleadings In the court below exceeds fifty dollars, or 
where the value of the property recovered, as ap- 
pears from the verdict or Judgment, shall exceed 
fifty dollars, the testimony need not be returned; 
but In such case the court below shall return the 
process by'which the action was commenced, with 
the proof of service thereof, and the pleadings or 
copies thereof, the proceedings and Judgment, to- 
gether with a brief statement of the amount and 
nature of the claim or claims litigated by the re- 
spective parties, and in all cases the notice of appeal 
shall be annexed to the return; but in cases where 
the appellant shall, In accordance with the provis- 
ions of section 352 of this act, state in the notice of 
appeal, that such appeal is taken upon questions of 
law only, the court below shall return to the appel- 
late court the testimony, proceedings and Judgment. 
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I Ml. When a justice of the peace, by whom a 
judgment appealed from was rendered, shall have 
gone out of office before a return Is ordered, he 
shall, nevertheless, make a, return, In the same 
manner, and with the like effect, as if he were still 
in office. 

{862. if the return he defective, the appellate 
court may direct a further or amended return as W 
often as may be necessary, and may compel a com- 
pliance with its order by attachment; and the court 
shall always be deemed open for these purposes. 

{ set. If a Justice of the peace, whose Judgment Is 
appealed from, shall die, become Insane, or remove 
from the state, the appellate court may examine 
witnesses, on oath, to the facts and circumstances 
of the trial or judgment, and determine the appeal, 
as if the facts had been, returned by the justice. If 
he shall have removed to another county within 
the state, the appellate court may compel him to 
make the return, as if he were still within the 
county where the Judgment was rendered. 

g 864. If a return be made, and the appeal Is from 
a judgment where a new trial may not be had, as 
provided by this chapter, it may be brought to a 
hearing at a general term of the appellate court, 
upon notice by either party of not less than eight 
days. It shall be placed upon the calendar, and 
continue thereon without further notice until finally 
disposed of. But if neither party bring it to a hear- 
ing before the end of the second term, the court 
shall dismiss the appeal, unless it continue the same 
by special order for cause shown. If the appeal to 
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from a judgment where a new trial may be had, it 
may be brought to a hearing or trial at any term of 
the county court, at which a petit jui y shall be sum- 
moned to attend, upon the same notice as provided 
for actions in the supreme court; at least eight days 
before the court, the party desiring to bring on the 
appeal shall serve a note of issue on the clerk, and 
the clerk shall thereupon enter the cause on the 
Calendar according to the date of the return. And 
the provisions of this chapter for a new trial shall 
apply as well to appeals heretofore taken and now 
pending, as those hereafter to be brought. 

1 865. The appeal shall be heard on the original 
papers, or certified copies thereof, and no copies 
thereof need be furnished for the use of the court. 

| see. Upon the hearing of the appeal, the appel- 
late court shall give Judgment according to the 
justice of the case, without regard to technical 
errors and defects which do not affect the merits. 
In giving Judgment, the court may affirm or reverse 
the Judgment of the court below, in whole or in 
part, and as to any or all the parties, and for 
errors of law or fact. If the appeal is founded on 
an error in fact in the proceedings, not affecting the 
merits of the action, and not within the knowledge 
of the Justice, the court may determine the alleged 
error In fact on affidavits, and may, in its discretion, 
inquire into and determine the same upon examina- 
tion of the witnesses. If the defendant failed to 
appear before the justice, and it is shown by the 
affidavits served by the appellant, or otherwise, 
that manifest injustice haer been done, and he satis- 
factorily excuses bis default, the court may, In its 
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discretion, set aside or suspend Judgment, and order 
a new trial before tbe same or any other Justice in 
the same county at such time and place and on such 
terms as the court may deem proper. Where a new 
trial shall be ordered before a justice, the parties 
must appear before him according to the order of 
the court, and the same proceedings must thereupon 
be had in the action as on the return of a summons 
personally served. If the appeal shall be from a 
judgment In which a new trial may be had as in 
this chapter provided, the court shall proceed to the 
hearing of the cause, if the issue Joined before the 
justice was an issue of law, or to the trial thereof 
by Jury, if such issue was upon a question of fact. 

1. If the issue joined before the justice was an issue 
of law, the court shall render judgment thereon ac- 
cording to the law of the case; and, if such Judgment 
be against the pleadings of either party, an amend- 
ment of such pleading may be allowed on the same 
terms and in like case as pleadings in actions in the 
supreme court; and the court may thereupon re- 
quire the opposite party to answer such amended 
pleading or join Issue thereon, as the case may re- 
quire summarily* 

2. If upon an appeal In an issue of law the court 
should adjudge the pleading complained of to be 
valid, it shall in like manner require the opposite 
party summarily to answer such pleading or join 
issue thereon, as the case may require. 

3. Upon an issue of fact being so joined, the court 
shall proceed to hear the same tried by a jury in 
the same manner as issues joined in tbe supreme 
court. 
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4. Every issue of fact so joined or brought upon an 
appeal shall be tried in the same manner as in ac- 
tions commenced in the supreme court. 

5. The court shall have the same power over Its own 
determinations and the verdict of the jury, and shall 
render judgment thereon in the same manner as 
the supreme court in actions pending therein, and 
may allow either party to amend his pleadings upon 
sucb terms as shall be just in cases where a new 
trial may be had, as in this chapter provided; and 
in any such appeal, on which a new trial Is to be 
had, either party may, at any time before trial, 
serve upon the opposite party an offer, In writing 
to allow judgment to be taken against him for the 
sum or property, or to the effect in such offer speci- 
fied, and with or without costs, as said offer shall 
specify. If the party receiving such offer accept the 
same, and give notice thereof In writing within ten 
days, he may file the return and offer, with an affi- 
davit of service of notice of acceptance thereof, and 
the clerk shall thereupon enter judgment according 
to said offer. And, if the party making such offer 
shall have given an undertaking upon the appeal, 
the parties executing such undertaking shall be 
liable thereon for the payment of the judgment 
entered by virtue of said offer. If the notice of ac- 
ceptance be not given, the offer is to be deemed 
withdrawn, and cannot be given In evidence. And if 
the party to whom such offer is made fail to obtain a 
judgment more favorable to him than that specified 
in said offer, then he shall not recover costs, but 
must pay the other party's costs from the date of 
the service of the offer. 
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6. Either party may move for a new trial in said 
court on a case or exception, or otherwise, and such 
motion may be made before or alter judgment has 
been entered, and the provisions of this act In rela- 
tion to the proceedings on recovering the verdict of 
a jury, exceptions to the decisions of the court, 
making and settling case and exceptions, motions 
for new trials, and making up the judgment roll in 
the supreme court, are hereby made applicable to 
all appeals brought up for trial, as in this chapter 
provided. 

| S67. To every judgment upon appeal there shall 
be annexed the return upon which it was heard, or 
a certified copy thereof, the notice of appeal, witli 
any offer, verdict, decision of the court, exceptions, 
case and all orders and papers in any way involving 
the merits and necessarily affecting the judgment, 
which shall be filed with the clerk of the court, and 
Bhali constitute the judgment roll. 

{ S68. If the judgment be affirmed, costs shall be 
awarded to the respondent. If it be reversed, costs 
shall be awarded to the appellant. If it be affirmed 
in part, the costs, or such part as to the court shall 
seem just, may be awarded to either party. 

2 889. If the judgment below, or any part thereof, 
be paid or collected, and the Judgment be after- 
ward reversed, the appellate court shall order the 
amount paid or collected to be restored, with inter- 
est from the time of such payment or collection. 
The order may be obtained on proof of the facts 
made at or after the hearing, upon a previous notice 
of six days, and if the order shall be made before 
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judgment is entered, the amount may be included 
in tbe Judgment. 

\ 370. If, upon an appeal, a recovery be had by 
one party, and costs be awarded to the other,' the 
appellate court shall set off the one against the 
other, and render judgment for the balance. 

? 871. Costs shall be allowed to the prevailing 
party in judgments rendered on appeal in all cases, 
with the following exceptions and limitations: In 
the notice of appeal, the appellant shall state in 
what particular or particulars he claims the judg- 
ment should have been more favorable to him. If 
he claims thai the amount of judgment Is less favor- 
able to him than it should have been, he shall state 
what should have been its amount. Within fifteen 
days after the service of the notice of appeal, the re- 
spondent may serve upon the appellant and justice 
an offer, in writing, to allow the judgment to be cor- 
rected in any of the particulars mentioned in the 
notice of appeal. The appellant may thereupon, 
and within five days thereafter, file with the justice 
a written acceptance of such offer, who shall there- 
upon make a minute thereof in his docket, and cor- 
rect such judgment accordingly, and the same so 
corrected shall stand as his judgment and be 
enforced accordingly; and any execution which 
has been issued upon the judgment appealed from 
shall be amended by the justice to correspond 
with the amended judgment ; and no undertaking 
given to stay execution shall be enforced for more 
than the amount of the corrected judgment. If 
such offer be not made, and the judgment in the ap- 
pellate court be more favorable to the Appellant 
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than the Judgment in the conn below, or If such 
offer be made and not accepted, and the judgment 
in the appellate court be more favorable to the ap- 
pellant than the offer of the respondent, the appel- 
lant shall recover costs; provided, however, that 
the appellant shall not recover costs unless the 
judgment appealed from shall be reversed on such 
appeal, or be made more favorable to him, to the 
amount of at least ten dollars. If the offer be made 
and accepted by the appellant, the appellant shall 
recover all his disbursements on appeal, and all his 
costs in the court below. But the appellant shall 
not recover costs except as provided in this chapter 
The respondent shall be entitled to recover costs 
where the appellant is not 

Whenever costs are awarded to the appellant, he 
shall be allowed to tax as part thereof the costs and 
fees paid to the Justice on making the appeal, as 
disbursements, in addition to the costs in the appel- 
late court; and when the judgment in the suit be- 
fore the Justice was against such appellant, he shall 
further be allowed to tax the costs incurred by him, 
which he would have been entitled to recover in 
case the judgment below had been rendered in his 
favor. If, upon an appeal, a recovery for any debt 
or damages be had by one party, and costs be 
awarded to the other party, the court shall set off 
such costs against such debt or damages, and render 
judgment for the balance. The following fees and 
costs, and no other, except fees of officers, disburse- 
ments and witnesses' fees, shall be allowed on ap- 
peal, to the party entitled to costs as herein pro 
▼ided, when the new trial is in the county court. 
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For proceedings before notice of trial, ten dollars; 
for all subsequent proceedings before trial, seven dol- 
lars; for trial of an issue of law, ten dollars; for 
every trial of an issue of fact, fifteen dollars; for 
argument of a motion for a new trial on a case or a 
bill of exceptions, ten dollars; in all cases, to either 
party, for every term not exceeding five, at which 
the appeal is necessarily on the calendar and is not 
tried or is not postponed by the court, seven dollars. 
In other appeals, the costs shall be as follows: To 
the appellant, on reversal, fifteen dollars ; to the re- 
spondent, on the affirmance, twelve dollars. If the 
Judgment appealed from be reversed in part and 
affirmed as to the residue, the amount of costs 
allowed to either party shall be such sum as the 
appellate court may award, not exceeding ten dol- 
lars. If the appeal be dismissed for want of prose- 
cution, as provided by section 364, no costs shall be 
allowed to either party. In every appeal the justice 
of the peace before whom the Judgment appealed 
from was rendered shall receive two dollars for his 
return. If the judgment be reversed for an error of 
fact in the proceedings, not affecting the merits, costs 
shall be in the discretion of the court. If in the 
notice of appeal, the appellant shall not state in 
what particular or particulars he claims the Judg- 
ment should have been more favorable to him, he 
shall not be entitled to costs unless the judgment 
appealed from shall be wholly reversed 
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TXTJJB xn. 

Cf the Miscellaneous Proceedings In Ctott Actions, and 
General Provisions. 

Chaptkb I. Submitting a controversy, without ac- 
tion. 
H. Proceed Iners against Joint debtors, 
helm, legatees, devisees, and tenants 
holding under a judgment debtor. 
TTT. Confession of judgment without action. 
IV. Offers of the defendant to compromise 
the whole or a part of the action. 
V. Admission or inspection of writings. 
VT. Examination of parties. 
VII. Examination of witnesses. 
VJ-LL Motions and orders. 
IX. Entitling affidavits. 
X. Computation of time. 
XI. Notices, and filing and service of pa- 
pers. 
XII. Duties of sheriffs and coroners. 
XJIL Accountability of guardians. 
XIV. Powers of referees. 
XV. Miscellaneous provisions. 

Chaptxb L 

Submitting a Controversy without Action, 

1 172. parties to a question in difference, which 
might be the subject of a civil action, may, without 
action, agree upon a case containing the facts upon 
which the controversy depends, and present a sub- 
mission of the same to any court which would have 
jurisdiction, if an action had been brought. But it 
must appear by affidavit, that the controversy is 
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real, and the proceeding In good flUth. to determine 
Hie right. f the parties. The coort shall th£eup£ 
hear and determine the case, at a general term, and 
pendta J gmeDt thereon » » **" action were de- 

I 979. Judgment shall be entered In the Judgment 
book, as in other cases, but without costs, foTan y 
proceeding prior to notice of trial. The case toe 
submteion and a copy of the Judgment, JSneaZ 
stitute the Judgment roll. 

1 874. The Judgment may be enforced In the same 

SSETMJif* been rendered ln ■» ■*£> E2 

shall be subject to appeal In like manner. 



Chaptbb II. 



Proceeding* against Joint Debtors, Belrs, J>evtsee* 
Legatees and Tenants holding under a Judgment 
Debtor, 

1 175. When a Judgment shall be recovered against 
one or more of several persons, Jointly indebted 
upon a contract, by proceeding as provided in sec- 
tion 136, those who were not originally summoned 
to answer the complaint, may be summoned to 
show cause why they should not be bound by the 
Judgment, in the same manner as If they had been 
originally summoned. 

J876. in case of the death of a Judgment debtor 
after Judgment, the heirs, devisees or legatees of the 
Judgment debtor, or the tenants of real proDertv 
owned by him and iffected by the Judgment, may' 
after the expiration of three years from the ttmeof 
granting letters testamentary, or of administration 
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upon the estate of the testator or intestate, be sum- 
moned to show cause why the judgment should not 
be enforced against the estate of the judgment 
debtor in their hands respectively, and the personal 
representatives of a deceased judgment debtor may 
be so summoned, at any time within one year after 
their appointment. • 

}S77. The summons provided in the last two sec- 
tions shall be subscribed by the judgment creditor, 
his representatives or attorney, shall describe the 
judgment, and require the person summoned to 
show cause, within twenty days after the service of 
the summons, and shall be served in like manner as 
the original summons. 

| $78. The summons shall be accompanied by an 
affidavit of the person subscribing it, that the Judg- 
ment has not been satisfied, to his knowledge or 
information and belief, and shall specify the amount 
due thereon. 

| S79. Upon such summons any party summoned 
may answer, within the time specified therein, deny- 
ing the judgment or setting up any defense thereto 
which may have arisen subsequently to such Judg- 
ment; and in addition thereto, if the party be pro- 
ceeded against according to section 375, he may make 
any defense which he might have made to the 
action if the summons had been served on him at 
the time when the same was originally commenced, 
and such defense had been then interposed to such 
action. 

| S80. The party issuing the summons may demut 
or reply to the answer, and the party summoned 
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may demur to the reply; and the issues may be 
tried and judgment may be given in the same man- 
ner as in an action, and enforced by execution, or 
the application of the property charged to the pay- 
ment of the Judgment, may be compelled by attach- 
ment, If necessary. 



• 



| S81. The answer and reply shall be verified in the 
like cases and manner, and be subject to the same 
rules, as the answer and reply In an action. 

Chapter in. 

Confession 0/ Judgment without Action. 

| 882. A Judgment by confession may be entered 
without action, either for money due or to become 
due, or to secure any person against contingent lia- 
bility on behalf of the defendant, or both, in the 
manner prescribed by this chapter. 

9 888. A statement in writing must be made, signed 
by the defendant and verified by his oath, to the fbl • 
lowing effect : 

1. It must state the amount for which Judgment 
may be entered, and authorize the entry of Judg- 
ment therefor. 

2. If it be for money due or to become due, it most 
Btate concisely the facts out of which it arose, and 
must show that the sum confessed therefor is Justly 
due, or to become due. 

3. If it be for the purpose of securing the plaintiff 
against a contingent liability, It must state concisely 
the facts constituting the liability, and must show 
that the sum confessed therefor does not exceed the 
same. 
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| 184. The statement may be filed with a county 
clerk or with a clerk of the superior court of the 
city of New York, who shall Indorse upon it and 
enter in the judgment book a judgment of the su- 
preme or said superior court, for the amount con- 
fessed, with five dollars costs, together with dis- 
bursements. The statement and affidavit, with the 
Judgment indorsed, shall thenceforth become the 
Judgment roll. Executions may be issued and en- 
forced thereon, in the same manner as npon Judg- 
ments in other cases in such courts. When the debt 
for which the judgment is recovered is not all due 
or is payable in installments, and the installments 
are not all due, the execution may issue upon such 
Judgment for the collection of such installments as 
have become due, and shall be In the usual form, but 
shall have indorsed thereon by the attorney or per- 
son issuing the same, a direction to the sheriff to 
oollect the amount due on such judgment, with 
Interest and costs, which amount shall be stated 
with interest thereon and costs of said Judgment. 
Notwithstanding the issue and collection of such 
execution, the Judgment shall remain as security for 
the Installments thereafter to become due; and 
whenever any further Installments become due 
execution may in like manner be issued for the col 
lection and enforcement of the same. 



GkaftbbIV. * 

Offers o/ the Defendant to Compromise the whole or a 
2vurt of the Action, 

I is*. The defendant may, at any time before the 
tdsl or verdict, serve noon the plaintiff an oiler in 
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writing to allow Judgment to be taken against him 
for the sum or property, or to the effect therein 
specified, with costs. If the plaintiff accept the 
offer, and give notice thereof in writing within ten 
days, he may file the summons, complaint and offer 
with an affidavit of notice of acceptance, and the 
clerk mast thereupon enter judgment accordingly. 
If the notice of acceptance be not given, the offer is 
to be deemed withdrawn, and cannot be given in evi- 
dence; and if the plaintiff fail to obtain a more 
favorable judgment he cannot recover costs, but 
must pay the defendant's Costs from the time of the 
offer ; and in case the defendant shall set up a coun- 
terclaim in his answer, to an amount greater than 
the plaintiff's claim, or sufficient to reduce the 
plaintiff's recovery below fifty dollars, then the 
plaintiff may serve upon the defendant an ofler in 
writing to allow judgment to be taken against him 
for the amount specified, or to allow said counter- 
claim to the amount specified, with costs. If the 
defendant accept the offer, and give notice thereof 
in writing within ten days, he may enter judgment 
as above for the amount specified, if the offer entitle 
him to judgment, or the amount specified in said 
offer shall be allowed him in the trial of the action. 
If the notice of acceptance be not given, the offer is 
to be deemed withdrawn and cannot be given in 
evidence ; and if the defendant fail to recover a 
more favorable judgment or to establish his coun- 
terclaim for a greater amount than is specified in 
said offer, he cannot recover costs, but must pay the 
plaintiff's costs from the time of the offer. 

I 380. In an action arising on contract, the defend 
ant may, with his answer, serve upon the plaintiff 
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an offer in writing, that if he fail In his defense, the 
damages be assessed at a specified sum ; and if the 
plaintiff signify bis acceptance thereof in writing, 
with or before the notice of trial, and on the trial 
have a verdict the damages shall be assessed ac- 
cordingly. 

2 S87. If the plaintiff do not accept the offer, he 
shall prove his damages, as if it had not been made, 
and shall not be permitted to give it in evidence. 
And If the damages assessed In his favor shall not 
exceed the sum mentioned in the offer, the defend- 
ant shall recover his expenses, Incurred in conse- 
quence of any necessary preparation or defense in 
respect to the question of damages. Such expense 
shall be ascertained at the trial. 



Chaptxb V. 

Admission or Inspection of Writing*. 

\ 388. Either party may exhibit to the other, or to 
his attorney, at any time before the trial, any paper 
material to the action, and request an admission in 
writing of its genuineness. If the adverse party or 
his attorney fail to give the admission, within four 
days after the request, and if the party exhibiting 
the paper be afterward put to expense in order to 
prove its genuineness, and the same be finally 
proved or admitted on the trial, such expense, to be 
ascertained at the trial, shall be paid by the party 
refusing the admission, unless It appear to the satis- 
faction of the court that there were good reasons for 
the refusal. The court before which an action is 
pending, or a Judge or ustloe thereof, may, in their 
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discretion, and upon due notice, order either party 
to give to the other, within a specified time, an in- 
spection and copy, or permission to take a copy of 
any books, papers and documents in his possession, 
or under his control, containing evidence relating to 
the merits of the action, or the defense therein. If 
compliance with the order be refused, the court, on 
motion, may exclude the paper from being given in 
evidence, or punish the party refusing, or both. 



Ghafsbb VL 

Examination 0/ Portia. 

1 889. No action to obtain discovery under oath, in 
aid of the prosecution or defense of another action, 
shall be allowed, nor shall any examination of a 
party be had, on behalf of the adverse party, except 
in the manner prescribed by this chapter. 

} 800. A party to an action may be examined as a 
witness, at the instance of the adverse party, or of 
any one of several adverse parties, and for that pur- 
pose may be compelled, in the same manner, and 
subject to the same rules of examination, as any 
other witness, to testify, either at the trial, or condi- 
tionally, or upon commission. 

I SU. The examination, instead of being had at the 
trial, as provided in section 390, may be had at any time 
before the trial, at the option of the party claiming It, 
before a Judge of the court or a county Judge or a rjerm 
appointed by a judge <rfa eourton a previous notice to the 
party to be examined, and any other adverse party of at 
least five days unless for good cause shown thejudge order 
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otherwise. But the party to be examined, shall not 
be compelled to attend in any other county than 
that of his residence, or where he may be served 
with a summons for his attendance. 

| sea. The party to be examined, as in the last sec- 
tion provided, may be compelled to attend, in the 
same manner as a witness who is to be examined 
conditionally; and the examination shall be taken 
and filed by the Judge in like manner, and may be 
read by either party on the trial. 

I sst. The examination of the party thus taken, 
may be rebutted by adverse testimony. 

{ S94. If a party refuse to attend and testify, as in 
the last four sections provided, he may be punished 
as for a contempt, and his complaint, answer or 
reply may be stricken out. 

{ SM. A party examined by an adverse party, as 
in this chapter provided, may be examined on his 
own behalf, subject to the same rules of examina- 
tion as other witnesses. But if he testify to any new 
matter, not responsive to the Inquiries put to him 
by the adverse party, or necessary to explain or 
qualify his answers thereto, or discharge when bis 
answers would charge himself, such adverse party 
may offer himself as a witness on his own behalf in 
respect to such new matter, subject to the same rules 
of examination as other witnesses, and shall be so 
received. 

8 im. A person for whose Immediate benefit the 
action is prosecuted or defended, though not a party 
to the action, may be examined as a witness, in the 
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same manner, and subject to the same rules of ex- 
amination, as if he were named as a party. 

5 307. A party may be examined on behalf of his 
co-plaintiff or of a co-defendant, as to any matter in 
which he Is not Jointly interested or liable with 
such co-plaintiff or co-defendant, and as to which a 
separate and not joint verdict or Judgment can be 
rendered. And he may be compelled to attend In 
the same manner as at the instance'of an adverse 
party, but the examination thus taken shall not be 
used in behalf of the party examined. And when- 
ever, in the case mentioned in sections 390 and 391, 
one of several plaintiffs or defendants, who are Joint 
contractors, or are united in interest, is examined by 
the adverse party, the other of such plaintiffs or de- 
fendants may offer himself as a witness to the same 
cause of action, or defense, and shall be so received. 

Chapter VU. 

Examination (^ Witnesses. 

| S98. No person offered as a witness in any action 
or proceeding in any court, or before any officer act- 
ing Judicially, shall be excluded by reason of his 
Interest in the event of the action or proceeding, or 
because he is a party thereto, except as is provided 
in the next following section of this act. Nothing 
contained in the eighth section of this act shall be 
held or construed to affect or limit the operation of 
this or the next following section. 

{ soft. No party to any action or proceeding, no* 
any person interested in the event thereof, nor any 
person from, through or under whom any such 
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party or interested person derives any interest or 
title, by assignment or otherwise, shall be examined 
as a witness in regard to any personal transaction 
01 communication between such witness and a per- 
son at the time of such examination deceased, in- 
sane or lunatic, against the executor, administrator, 
heir at law, next of kin, assignee, legatee, devisee 
or survivor of such deceased person, or the assignee 
or committee of suoh insane person or lunatic. But 
this prohibition shall not extend to any transaction 
or communication as to which any such executor, 
administrator, heir at law, next of kin, assignee, 
legatee, devisee, survivor or committee shall be ex- 
amined ou his own behalf, or as to which the testi- 
mony of such deceased person or lunatic shall be 
given in evidence. 

Ohaptke VIII. 

Motion* and Orders. 

} 400. Every direction of a court or Judge, made 
or entered in writing, and not included In a judg- 
ment. Is denominated an order. 

{ 401. l. An application fbr an order is a motion. 

2. Motions may be made in the first judicial dis- 
trict to a Judge or Justice out of court, except for a 
new trial on the merits. 

3. Orders made out of court, without notice, may 
be made by any Judge of the court, in any part of 
the state, and they may also be made by a county 
Judge of the county where the action is triable, or 
by the county judge of the county in which the at- 
torney for the moving party resides, except to stay 
proceedings altar verdict. 
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4. Motions upon notice most be made within the 
district in which the action is triable, or in a country 
[He] adjoining that in which it is triable, except that, 
where the action is triable in the first Judicial dis- 
trict, the motion must be made therein, and no mo- 
tion upon notice can be made in the first Judicial 
district in an action triable elsewhere. 

5. In all the districts, a motion to vacate or modify 
a provisional remedy, and an appeal from an order 
allowing a provisional remedy, shall have prefer* 
ence over all other motions. 

6. No order to stay proceedings for a longer time 
than twenty days shall be granted by a Judge out of 
court, except to stay proceedings trader an order or 
judgment appealed from, or upon previous notice 
to the adverse party. 

7. When any party Intends to make or oppose a 
motion In any court of record, and It shall be neces- 
sary for him to have the affidavit of any person 
who shall have refused to make the same, such 
court may, by order, appoint a referee to take the 
affidavit or deposition of such person. Such person 
may be subpoenaed and compelled to attend and 
make an affidavit before such referee, the same as 
before a referee to whom it Is referred to try an 
Issue. And the fees of such referee for such service 
shall be three dollars per day. 

8. Whenever a" motion shall be made In any cause 
or proceeding in any of the courts of this state, to 
obtain an injunction order, order of arrest or war- 
rant of attachment, or to vacate, modify or set aside 
any Injunction order, order of arrest or warrant of 
attachment granted In any such case or proceeding, 
it shall be the duty of the Judge before whom such 
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motion to made, to render and make known hto de- 
cision on such motion, within twenty days after the 
day upon which anch motion shall or may be sub. 
mltted to him for hto decision. 

} 401. When a notice of a motion to necessary, it 
most be served eight days before the time appointed 
for the hearing; bat the court or Judge may, by an 
order to show cause, prescribe a shorter time. 

| 40*. in an action in the supreme court, a county 
Judge, In addition to the powers conferred upon him 
by this act, may exercise, within his county, the 
powers of a judge of the supreme court at cham- 
bers, according to the existing practice, except as 
otherwise provided in this act. And In all cases 
where an order to made by a county Judge, It may 
be reviewed in the same manner as if it had been 
made by a judge of the supreme court. 

1 404. When notice of a motion to given, or an 
order to show cause to returnable, before a Judge 
oat of court, and at the time fixed for the motion, 
he is absent, or unable to hear it, the same may be 
transferred, by hto order, to some other Judge be- 
fore whom the motion might originally have been 

1 40*. The time within which any proceeding in 
an action most be had, after its commencement, 
except the time within which an appeal must be 
taken, may be enlarged, upon an affidavit showing 
grounds therefor, by a Judge of the court, or if the 
action be in the supreme court, by a county Judge. 
The affidavit, or a copy thereof, must be served 
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with a copy of tlte order, or the order may be dtere- 
garded. 



Chapter TX. 

Entitling AJJldaviU. 

1 406. It shall not be necessary to entitle an affi- 
davit In the action; but an affidavit made without a 
title, or with a defective title, shall be as valid and 
effectual, for every purpose, as IT It were duly enti- 
tled, If it intelligibly refer to the action or proceed- 
ing In which it is made. 

Chaptkb X. 
amputation qf Time, 

( 407. The time within which an act Is to be done, 
as herein provided, shall be computed by excluding 
the first day and including the last. If the last day 
be Sunday, it shall be excluded. 



Chaptkb XL' 

Nbtlct*, and Filing and Service Qf Tapers. 

} 408. Notices shall be in writing; and notices and 
other papers may be served on the party or attor- 
ney, In the manner prescribed in the next three 
sections, where not otherwise provided by this act 

} 400. The service may be personal, or by delivery 
to the party or attorney on whom the service Is re- 
quired to be made, or it may be as follows : 

1. If upon an attorney, it may be made during his 
absence from his office, by leaving the paper with 
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his clerk therein, or with a person having charge 
thereof; or when there is no person in the office, by 
leaving it, between the hours of six in the morning 
and nine in the evening, in a conspicuous place in 
the office, or if it be not open, so as to admit of such 
service, then by leaving it at the attorney's resi- 
dence, with some person of suitable age and dis- 
cretion. 

2. If upon a party, it may be made by leaving the 
paper at his residence, between the hours of six in 
the morning and nine in the evening, with some 
person of suitable age and discretion. 

{410. Service by mall may be made, where the 
person making the service and the person on whom 
(t is to be made reside in different places, between 
which there is a regular communication by mail 

1 411. In case of service by mail, the paper must 
be deposited in the post-office, addressed to the per- 
son on whom it is to be served, at his place of resi- 
dence, and the postage paid. 

1 412. Where the service is by mail, it shall be 
double the time required in cases of personal ser- 
vice, except service of notice of trial, which may be 
mad$ sixteen days before the day of trial. Including 
the day of service. 

1 418. Notice of a motion, or other proceeding, be- 
fore a court or Judge, when personally served, shall 
be given at least eight days before the time ap- 
pointed therefor. 

i 414. Where a defendant shall not have demurred 
or answered, service of notice or papers, in tho ordi- 
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nary proceedings In an action, need not be mado 
apon him, unless he he Imprisoned tor want of ball, 
out shall be made upon him or his attorney. If no- 
tice of appearance In the action has been given. 

. 41*. Where a plaintiff or a defendant who 1mm 
demurred or answered, or gives notice of appear- 
ance, resides out of the state, and has no attorney hi 
the action, the service may be made by mail, If his 
residence be known, if not known, on the clerk tor 
the party. 

{ 416. The summons, and the several pleadings In 
an action, shall be filed with the clerk within tea 
days after the service thereof, respectively, or the 
adverse party, on proof of the omission, shall be 
entitled, without notice, to an order from a Judge 
that the same be filed within a time to be specified 
In the order, or be deemed abandoned. 

1 417. Where a party shall have an attorney la the 
action, the service of papers shall be made apon 
the attorney, instead of the party. 

{418. The provisions of this chapter shall not 
apply to the service of a summons, or other _ 
or of any paper to bring a parly Into oontempt. 



Gbaptbb XTL 

Butte* o/ Sheriff v and Coroner*. 

1 419. Whenever, pursuant to this act, the sheriff 
may be required to serve or execute any summons, 
order, or judgment, or to do any other act, he *****) 
be bound to do so in like """»"nr as apon process 
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issued to him, and shall be equally liable In all re- 
spects for neglect of doty; and If the sheriff be a 
party* the coroner shall be bound to perform the 
service, as he Is now bound to execute process, where 
the sheriff Is a party ; and all the provisions of this 
act relating to sheriffs shall apply to coroners when 
the sheriff is a party. 

'Csaptxb XIII. ' 
Accountability qf Guardians. 

|4M. No guardian appointed for an Infant shall 
be permitted to receive property of the infant, until 
he shall have given sufficient security, approved by 
a Judge of the court or a county Judge, to account 
for and apply the same, under the direction of the 
court* 

Gbaftjbb XTV. 

Power* of Reft* ua, 

1 4ft. Every referee appointed pursuant to this act 
shall have power to administer oaths, in any pro 
flooding before him, and shall have generally tne 
i now Tested in a referee by law. 



Chaptxb XV. 
MlsceUaneou* JProvtsioru. 

1 4ft. If an original pleading or paper be lost or 
withheld by any person, the court may authorize a 
oopy thereof to be filed and used instead of the orig- 
inal. 

1 4ft. The various undertakings required to be 
ghren by this act must be filed with the clerk of the 
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court, unless the court expressly provides for a dtt 
ferent disposition thereof, except that the under- 
takings provided for by the chapter on the claim 
and delivery of personal property, shall, after the 
justification of the sureties, be delivered by the 
sheriff to the parties, respectively, for whose benefit 
they are taken. 

§ 424. Upon any bond and warrant of attorney ex- 
excuted and delivered before the first day of July, 
1848, judgment may be entered in the manner pro- 
vided by sections 382, 883 and 384, upon the plaintiff's 
filing such bond and warrant of attorney, and a 
statement signed and verified by himself, in the form 
prescribed by section 382, 

g 425. The time for publication of legal notices shall 
be computed so as to exclude the first day of publi- 
cation, and include the day on which the act or 
event, of which notice is given, Is to happen, or 
which completes the roll period required for publi- 
cation. 

2 426. Printed copies of statutes, code or other 
written laws, and of the proclamations, edicts, de- 
crees and ordinances, by the executive power of anv 
state or territory, or foreign government, when 
printed in books or publications purporting or proved 
to have been published by the authority thereof, 
or proved to be commonly admitted as ■ evidence of 
the existing law, in the courts and judicial tribunals 
of such state, territory or government, shall be ad- 
mitted by the courts and officers of this state, on all 
occasions, as presumptive evidence of such laws, 
proclamations, edicts, decrees and ordinances. The 
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unwritten or common law of any other state or ter- 
ritory, or foreign government, may be proved as facts 
by parol evidence, and the books of reports of cases 
adjudged In these courts may also be admitted as pre- 
sumptive evidence of such law. 



TITLE XIII. 

Actions in JParticular Case*. 

Ghaptxb L Actions against foreign corporations. 
II. Actions In pi Ace of scire facias, quo 
warranto, and of Informations in the 
nature of quo warranto. 
m. Actions for the partition of real prop- 
erty. 
IV. Actions to determine conflicting claims 
to veal property, and for waste and 
nuisance. 
V. General provisions relating to actions 
i concerning real property. 

| Ohapteb I, 

Actions against Foreign Corporation*. 

1 497. An action against a corporation, created by 
or under the laws of any other state, government or 
country, may be brought in the supreme court, the 
superior court of the city of New York, or the court 
of common pleas for the pity and county of New 
York, In the following cases : 

L By a resident of this state, for any cause of 
action. 

1 By a plaintiff not a resident of this state, when 
the cause of action shall have arisen, or the subject 
of the action shall be situated, within this state. 



188 BOIBB FACIAS, QUO WABBAHTO. 

Gkaftzb II. 

Action* in place of Scire Facta*, Quo Warranto* and 

of Information* in the Nature of Quo Warranto, 

1 498. The writ of scire facias, the writ of quo war- 
ranto, and proceedings by Information In the nature 
of quo warranto, are abolished, and the remedies, 
heretofore obtainable in those forms, may be ob- 
tained by civil actions, under the provisions of this 
chapter. But any proceeding heretofore commenced 
or Judgment rendered, or right acquired, shall not 
be affected by such abolition. 

| *»». An action may be brought by the attorney- 
general, in the name of the people of this state, 
whenever the legislature shall so direct, against a 
corporation, for the purpose of vacating or *""^H1ng 
the act of incorporation, or an act renewing its cor- 
porate existence, on the ground that such act or re- 
newal was procured upon some fraudulent sugges- 
tion or concealment of a material feet, by the persons 
Incorporated, or by some of them, or with their 
knowledge and consent. 

2 4S0. An action may be brought by the attorney- 
general, In the name of the people of this state, on 
leave granted by the supreme court, or a Judge 
thereof, for the purpose of vacating the charter or 
annulling the existence of a corporation, other than 
municipal, whenever such corporation shall, 

1. Offend against any of the provisions of the act 
or acts creating, altering or renewing such corpora- 
tion; or, 

2. Violate the provisions of any law, by which 
audi corporation shall have forfeited Its charter, by 
abuse of Its powers ; or, 



f 
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S. Whenever it ahaU have forfeited Its privileges 
or franchises, by failure to exercise its powers : or, 

4. Whenever it shall have done or omitted any act 
which amounts to a, surrender of its corporate rights, 
privileges and franchises; or, 

5. Whenever it shall exercise a franchise or privi- 
lege not conferred upon it by law. 

And it shall be the duty of the attorney-general, 
whenever he shall have reason to believe that any 
of these acts or omissions can be established by 
proof, to apply for leave, and upon leave granted, to 
bring the action in every case of public interest, and 
also in every other case in which satisfactory secu- 
rity shall be given, to Indemnify the people of this 
state against the costs and expenses to be incurred 
thereby. 

| m. Leave to bring the action may be granted 
upon the application of the attorney-general; and 
the court or Judge may, at discretion, direct notice 
of such application to be given to the corporation or 
its officers, previous to granting such leave, and 
may hear the corporation in opposition thereto. 

1 4SS. An action may be brought by the attorney- 
general in the name of the people of this state, upon 
his own information, or upon the complaint of any 
private party, against the parties offending in the fol- 
lowing cases: 

]. When any person shall usurp, Intrude into, or 
unlawfully hold or exercise any public office, civil 
or military, or any franchise within this state, or 
any office in a corporation created by the authority 
Of this state; or, 
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2. When any public officer, civil or military, shall 
have done or suffered an act which, by the provisions 
of law, shall make a forfeiture of his office; or. 

J» When any association, or number of persons, 
shall act within this state as a corporation, without 
being duly incorporated. 

1 481. An action may be brought by the attorney- 
general, in the name of the people of this state, for 
the purpose of vacating or annulling letters patent, 
granted by the people of this state, in the following 
cases: 

1. When he shall have reason to believe that such 
letters patent were obtained by means of some fraud* 
ulent suggestion or concealment of a material fact, 
made by the person to whom the same were issued 
o\made, or with his consent or knowledge; or, 

2. When he shall have reason to believe that such 
letters patent were issued through mistake, or in 
Ignorance of a material fact; or, 

3. When he shall have reason to believe that the 
patentee, or those claiming under him, have done 
or omitted an act, In violation of the terms and con- 
ditions on which the letters patent were granted, oi 
have, by any other means, forfeited the interest ac- 
quired under the same. 

{484. When an action shall be brought by the 
attorney-general, by virtue of this chapter, on the 
relation or information of a person having an inter- 
est in the question, the name of such person shall 
be joined with the people as plaintiff, and in every 
such case the attorney-general may require, as a con- 
dition for bringing such action, that satisfactory as* 
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cnrity shall be given to Indemnify the people of the 
staie against the costs and expenses to be Incurred 
thereby; and in every case where such security la 
given, the measure of the compensation to be paid 
by such person or persons to the attorney-general, 
shall be left to the agreement of the parties, express 
or implied. 

$4S5. Whenever such action shall be brought against 
a person for usurping an office, the attorney-general, 
In addition to the statement of the cause of action, 
may also set forth in the complaint the name of the 
person rightfully entitled to the office, with a state- 
ment of his right thereto, and in such case, upon 
proof, by affidavit, that the defendant has received 
fees or emoluments belonging to the office, and by 
means of his usurpation thereof, an order may be 
granted by a Judge of the supreme court, for the ar- 
rest of such defendant and holding him to bail, and 
thereupon he shall be arrested and held to bail, in 
the manner, and with the same effect, and subject 
to. the same rights and liabilities, as In other civil 
actions where the defendant is subject to arrest. 

1 4*6. In every such case, Judgment shall be ren- 
dered upon the right of the defendant, and also 
upon the right of the party so alleged to be entitled, 
or only upon the right of the defendant, as Justice 
shall require. 

5 437. If the Judgment be rendered upon the right 
of the person so alleged to be entitled, and the same 
be in favor of such person, he shall be entitled, after 
taking the oath of office and executing such official 
oond as may he required by law, to take upon him* 
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■elf the execution of the office, and It shall be his 
duty, Immediately thereafter, to demand of the de- 
fendant in the action, all the books and papers In 
his custody or within his power, belonging to the 
office from which he shall have been excluded. 

1 4sS. If the defendant shall refuse or neglect to 
deliver oyer such books or papers, pursuant to the 
demand, he shall be deemed guilty of a misde- 
meanor, and the same proceedings shall be had, and 
with the same effect, to compel delivery of such 
books and papers, as are prescribed In article 5, title 
6, chapter 6, of the first part of the Revised Statutes. 

5 419. if judgment be rendered upon the right of 
the person so alleged to be entitled, In favor of such 
person, he may recover, by action, the damages 
which he shall have sustained, by reason of the 
usurpation by the defendant of the office, from 
which such defendant has been excluded. 

1 440. Where several persons claim to be entitled 
to the same office or franchise, one action may be 
brought against all such persons, In order to try 
their respective rights to such office or franchise. 

1 441. When a defendant, whether a natural per- 
son or a corporation, against whom such action shall 
have been brought, shall be adjudged guilty of 
usurping or intruding into, or unlawfully holding or 
exercising any office, franchise or privilege, Judg- 
ment shall be rendered that such defendant be ex- 
cluded from such office, franchise or privilege, and 
also that the plaintiff recover costs against such de- 
fendant. The court may also In Its discretion, fine 
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such defendant a sum not exceeding two thousand 
dollars, which fine, when collected, shall be paid 
into the treasury of the state. 

| 448. if it shall be adjudged, that a corporation, 
against which an action shall have .been brought, 
pursuant to this chapter, has, by neglect, abuse or 
surrender, forfeited its corporate rights, privileges 
and franchises, Judgment shall be rendered, that 
the corporation be excluded from such corporate 
rights, privileges and franchises, and that the corpo- 
ration be dissolved. 

| 44t. if Judgment be rendered in such action 
against a corporation or against persons claiming to 
be a corporation, the court may cause the costs 
therein to be collected, by execution against the 
persons claiming to be a corporation, or by attach- 
ment or process against the directors or other offi- 
cers of such corporation. 

i 444. When such Judgment shall be rendered 
against a corporation, the court shall have the same 
power to restrain the corporation, to appoint a re- 
ceiver of Its property, and to take an account, and 
make distribution thereof, among Its creditors, as are 
given in article 3, title 4, chapter 8, of the third part 
of the Revised Statutes ; and it shall be the duty of 
the attorney-general, Immediately after the rendi- 
tion of such Judgment, to institute proceedings for 
that purpose. 

} 44ft. Upon the rendition of such Judgment against 
a corporation, or for the vacating or annulling of 
letters patent, it shall be the duty of the attorney- 
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general to cause a copy of the Judgment roll to be 
forthwith filed In the office of the secretary of state. J 

{ 446. Such secretary shall thereupon. If the record 
relates to letters patent, make an entry In the 
records of the commissioners of the land office, of 
the substance and effect of such Judgment, and of 
the time when the record thereof was docketed, and 
the real property granted by such letters patent 
may thereafter be disposed of by such commission- 
ers, In the same manner as If such letters patent 
had never been issued. 

{ 447. Whenever, by the provisions of law, any 
property, real or personal, shall be forfeited to the 
people of this state, or to any officer for their use, 
an action for the recovery of such property, alleg- 
ing the grounds of the forfeiture, may be brought by 
the proper officer, in the supreme court. 

Ghapteb TTT. 

Action/or the Partition of Beat Property. 

} 448. The provisions of the Revised Statutes re- 
lating to the partition of lands, tenements and here- 
ditaments, held or possessed by Joint tenants or 
tenants in common, shall apply to actions for such 
partition brought under this act, so far as the same 
can be so applied to the substance and subject-mat* 
ter of the action, without regard to Its form. 

Ghaftxb IV. 

Action* to determine Conflicting Claims to Seal Prop- 
erty, and for Waste and Nuisance. 
3 449. Proceedings to compel the determination of 
claims to real property, pursuant to the provisions 
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of the Revised Statutes, may be prosecuted by action 
under this act, without regard to the forms of the 
proceedings as they are prescribed by those statutes. 

{ 440. The action of waste is abolished, but any 
proceeding heretofore commenced, or judgment 
rendered, or right acquired, shall not be affected 
thereby. Wrongs heretofore remediable by action 
of waste, are subjects of action as other wrongs, in 
which action there may be judgment for damages, 
forfeiture of the estate of the party offending, and 
eviction from the premises. 

f 451. The provisions of the Revised Statutes re- 
lating to the action of waste shall apply to an 
action for waste, brought under this act, without re- 
gard to the form of the action, so far as thesame can 
be so applied. 

\ 459. Judgment of forfeiture and eviction shall 
only be given, in favor of the person entitled to the 
reversion, against the tenant in possession, when 
the Injury to the estate in reversion shall be ad- 
Judged in the action to be equal to the value of the 
tenant's estate, or unexpired term, or to have been 
done in malice. 

2 158. The writ of nuisance is abolished ; but any 
proceeding heretofore commenced, or any judgment 
rendered or right acquired, shall not be affected 
thereby. 

5 4S4. Injuries heretofore remediable by writ of 
nuisance are subjects of action, as other injuries, 
and in such action there may be judgment for dam- 
ages, or for the removal of the nuisance, or both. 
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Chaptkb V. 
General Provisions relating to Actions concerning Seal 

Property. 

\ 465. Tbe general provisions of the Revised Stat- 
utes relating to actions concerning real property- 
shall apply to actions brought under this act, ac- 
cording to the subject matter of the action, and 
without regard to Its form. 



TITLE XIV. 
Provisions relating to existing suits. 

1 456. The appeal, mentioned in section 9 of the 
act to facilitate the determination of existing suits 
in the courts of this state, may also be taken from 
an order, made at a special term, on a summary ap- 
plication in an action after judgment, when such 
order Involves the merits of the application, or some 
part thereof. 

1 467. No writ of error shall be hereafter issued, In 
any case whatever. Wherever a right now exists to 
have a review of a Judgment rendered, or order or 
decree made before the 1st day of July, 1848, such 
review can only be had upon an appeal taken in the 
manner provided by this act, and all appeals hereto- 
fore taken from such Judgments, orders or decrees 
under the provisions of the Code of Procedure, 
which are still pending In an appellate court, and 
not dismissed, shall be valid and effectual. Bat this 
section shall not extend the right of review to any 
case or question to which it does not now extend, 
nor the time for appealing, nor shall it apply to a 
case where a writ of error has been already issued. 
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1 458. An execution may be issued without leave 
of the court upon a judgment docketed before the 
first day of July, 1848, or now or hereafter to be ren- 
dered In an action pending on that day, at any time 
within five years after the rendering of the Judg- 
ment. 

g 469. The provisions of this act apply to future 
proceedings In actions or suits heretofore com- 
menced and now pending as follows : 

1. If there have been no pleading therein, to the 
pleadings and all subsequent proceedings. 

2. When there is an issue of law or of fact, or any 
other question of fact to be tried, to the trial and all 
subsequent proceedings. 

3. After a judgment or order, to the proceedings 
to enforce, vacate, modify or reverse it, including 
the costs of an appeal. Whenever the judges of the 
supreme court in any district find that the court, at 
any term or circuit, has not been, or will not be, able 
to dispose of all the cases upon the calendar, they 
may request the governor to assign other judges, 
and, If necessary, appoint extraordinary terms and 
circuits for the purpose of disposing of such cases. 
The governor may thereupon make such assign- 
ment, and the Judges assigned must hold the courts 
accordingly. 

1 460. An appeal may be taken from any final de- 
cree entered upon the direction of a single Judge, in 
any suit in equity pending In the supreme court, on 
the first day of July, 1847, at any time before the 
first day of November, 1862. But this provision 
shall not apply to cases where a rehearing has 
already been had or ordered, or to the case of a 
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decree entered before the passage of this act, and to 
review which no attempt In good faith has been, or 
shall have been made within thirty days after notico 
of the entry of such decree. Such appeal shall be 
taken in the manner provided in sections 327 and 
848. Tn all cases of appeal to the court of appeals, 
In actions which were originally commenced In the 
late court of chancery of this state, the court of ap- 
peals shall review the cause upon the facts and the 
law, without any statement or specification of facts 
found, or any exception taken, at the trial of any or 
either of them. And It shall be, and is hereby de- 
clared to be, the duty of the court of appeals, in any 
and all such cases, to review the whole matter upon 
the evidence as well as the law 

g 461. An Issue of fact Joined in a county court, or 
court of common pleas, before the first day of July, 
1848. or then pending In that court on appeal, shall 
be tried by a Jury, unless the parties otherwise 
agree. 



TITLE XV.: 

Venerea Provision*. 

5 468. The words " real property," as used In this 
act, are coextensive with lands, tenements and 
hereditaments. 

$ 461. The words " personal property," as used in 
this act, Include money, goods, chattels, things In 
action, and evidences of debt. 

1 464. The word " property," as used In this 
includes property real and personal. 
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| MS. The word "district," as used in this act, so- 
nifies judicial district, except when otherwise speoi- 
fled. 

} 4«e. The word "clerk," as used in this act, slgut 
fies the clerk of the court where the action is pend- 
ing, and in the supreme court, the clerk of the 
county mentioned in the title of the complaint, or 
in another county to which the court may have 
changed the place of trial, unless otherwise speci- 
fied. 

1 4«7. The rule of common law, that statutes in 
derogation of that law are to be strictly construed. 
has no application to this act. 

{468. All statutory provisions Inconsistent with 
this act, are repealed; but this repeal shall not re- 
vive a statute or law which may have been repealed 
Or abolished by the provisions hereby repealed. 
And all rights of action given or secured by existing 
laws may be prosecuted In the manner provided by 
this act. If a case shall arise in which an action for 
the enforcement or protection of a right, or the re- 
dress or prevention of a wrong, cannot be had under 
this act, the practice heretofore, in use may be 
adopted so far as may be necessary to prevent a 
failure of justice. 

3 469. The present rules and practice of the courts, 
In civil actions, Inconsistent with this act, are abro- 
gated ; bin where consistent with this act, they shall 
continue in force subject to the power of the re- 
spective courts to relax, modify, or alter the same. 

| 470. The judges of the supreme court, of the 
superior court of the city of New York, and of the 
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court of common pleas for the city and county of 
New York, shall meet in general session, at the 
capitol, in the city of Albany, on the first Wednes- 
pay in August, 1852, and every two years thereafter, 
and at such sessions shall revise their general rules 
and make such amendments thereto, and such fur- 
ther rules not inconsistent with this Code, as may be 
necessary to carry it into full effect. The rules so 
made shall govern the supreme court, the superior 
court of the city of New York, the court of common 
pleas for the city and county of New York, and the 
county courts, so far as the same may be applicable. 

1 471. Until the legislature shall otherwise provide, 
the second part of this act shall not affect proceed- 
ings upon mandamus or prohibition; nor appeals 
from surrogates' courts, except that the costs on 
such appeal shall be regulated and allowed In the 
manner provided in section 318 of this act ; nor any 
special statutory remedy not heretofore obtained by 
action; nor any existing statutory provisions re- 
lating to actions, not Inconsistent with this act, and 
In substance applicable to the actions hereby pro- 
vided; nor any proceedings provided for by chapter 
5 of the second part of the Revised Satutes, or by 
the sixth and eighth titles of chapter 5 of the third 
part .of those statutes, or by chapter 8 of the 
same part, excluding the second and twelfth titles 
thereof, or by the first title of chapter 9 of the same 
part ; except that when, in consequence of any such 
proceeding, a civil action shall be brought, such ac- 
tion shall be conducted in conformity to this act; 
and except also, that, where any particular provis- 
ion of the titles and chapters enumerated in this 
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section shall be plainly inconsistent with this act, 
such provision shall be deemed repealed. 

In actions or proceedings by mandamus, amend- 
ments of any mistakes in the process, pleadings or 
proceedings therein may be allowed, and shall be 
made in conformity to the provisions of chapter 6, 
title 6 \ll 100-177] of the second part of the Code of 
Procedure. 

{472.. Nothing in this act contained shall be taken 
to repeal section 23 of article 2 of title 5 of chapter 6, 
part third of the Revised Statutes, or to repeal an 
act to extend the exemption of household furniture 
and working tools from distress for rent and sale 
under execution, passed April 11, 1842. 

{ 47S. Tliis act shall take effect on the first day of 
July, 1848, except that sections 22, 23, 24 and 25 shalJ 
take effect immediately. 



ARTICLE SIX 
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CONSTITUTION, 



Section 1.— IirrEACHMBirr. The assembly shall 
have the power of Impeachment, by a vote of a ma- 
jority of all the members elected. The court for the 
trial of Impeachments shall be composed of the pres- 
ident of the senate, the senators, or a major part of 
them, and the Judges of the court of appeals, or a 
major part of them. On the trial of an Impeach- 
ment against the governor, the lieutenant-governor 
shall not act as a member of the court. No Judicial 
officer shall exercise his office after articles of Im- 
peachment against him shall have been preferred to 
the senate, until he shall have been acquitted. Be- 
fore the trial of an impeachment, the members of 
the court shall take an oath or affirmation, truly and 
Impartially to try the impeachment according to 
evidence; and no person shall be convicted without 
the concurrence of two-thirds of the members pres- 
ent. Judgment, in cases of impeachment, shall not 
extend further than to removal from office, or re- 
moval from office and disqualification to hold and 
enjoy any office of honor, trust or profit under this 
state; but the party impeached shall be liable to 
Indictment and punishment according to law. 
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| *.— Coubt of Appsals. There shall be a court 
of appeals, composed of a chief judge and six asso- 
ciate Judges, who shall be chosen by the electors of 
the state, and shall hold their office for the term 
of fourteen yean from and including the first day 
of January next after their election. At the first 
election of Judges under this constitution, every 
elector may vote for the chief and only four of the 
associate Judges. Any five members of the court 
shall form a quorum, and the concurrence of four 
shall be necessary to a decision. The court shall 
have the appointment, with the power of removal, 
of its reporter and clerk, and of such attendants as 
may be necessary. 

t 
{•.—Vacancies. When a vacancy shall occur, 

otherwise than by expiration of term, in the office 
of the chief or associate Judge of the court of appeals, 
the same shall be filled for a full term, at the next 
general election happening not less than three 
months after such vacancy occurs; and until the 
vacancy shall be so filled the governor, by and with 
the advice and consent of the senate, if the senate 
shall be in session, or, if not, the governor alone, 
may appoint to fill such vacancy. If any such ap- 
pointment of chief Judge shall be made from among 
the associate Judges, a temporary appointment .of 
associate Judge shall be made in like manner; but 
in such case the person appointed chief judge shall 
not be deemed to vacate his office of associate judge 
any longer than until the expiration of his appoint- 
ment as chief Judge. The powers and jurisdiction 
of the court shall not be suspended for want of ap 
pointment or election when the number of judges is 
•affldent to constitute a quorum. All appointments 
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under this section shall continue until and including 

Lk, wu 5 ' ° f D€Cember next after the lection at 
which the vacancy shall be filled. 

2 4—CAU8B8 Pending in Cottbt or Appeals. 
Upon the organization of the court of appeals nnder 
this article, the causes then pending In the present 
court of appeals shall become vested in the court of 
appeals hereby established. Such of said causes as 
are pending on the first day of January, 1889, shall 
be heard and determined by a commission to be 
composed of five commissioners of appeals, four of 
whom shall be necessary to constitute a quorum- 
but the court of appeals hereby established may 
order any of said causes to be heard therein. Such 
commission shall be composed of the Judges of the 
present court of appeals, elected or appointed thereto 
and a fifth commissioner who shall be appointed by 
the governor, by and with the advice and consent 
of the senate: or, if the senate be not In session, by 
the governor; but, in such case, the appointment 
shall expire at the end of the next session. 

{ S.-CoifirfssiONEBs. If any vacancy shall occur 
In the office of the said commissioners It shall be 
filled by appointment by the governor, by and with 
the advice and consent of the senate ; or, If the sen- 
ate is not in session, by the governor; but, In that 
case, the appointment shall expire at the end of the 
next session. The commissioners shall appoint from 
their number a chief commissioner; and may ap- 
point and remove such attendants as may be neces- 
sary. The reporter of the court of appeals shall be 
the reporter of said commission. The decisions of 
the commission shall be certified to, and entered and 
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enforced, as the judgments of the court of appeals. 
The commission shall continue until the causes com- 
mitted to it are determined, but not exceeding three 
years, and all causes then undetermined shall be 
heard by the court of appeals. 

{ 6.— Supbbmb Coitbt. There shall be the existing 
supreme court, with general jurisdiction in law and 
equity, subject to such appellate Jurisdiction of the 
court of appeals as now is or may be prescribed by 
law ; and it shall be composed of the justices now in 
office, who shall be continued during their respective 
terms, and of their successors. The existing judicial 
districts of the state are continued until changed 
pursuant to this section. Five of the Justices shall 
reside in the district in which is the city of New 
York, and four In each of the other districts. The 
legislature may alter the districts, without increasing 
the number, once after every enumeration, under 
this constitution, of the inhabitants of the state. 

\ 7 — General Terms. At the first session of the 
legislature, after the adoption of this article, and 
from time to time thereafter, as may be necessary, 
but not oftener than once in five years, provisions 
may he made for organizing, in the supreme court, 
not more than four general terms thereof, each to 
be composed of a presiding justice and not more 
than three other justices, who shall be designated, 
according to law, from the whole number of justices. 
Each presiding justice shall continue to act as such 
during his term of office. Provision shall be made 
by law for holding the general terms in each Judicial 
district- Any justice of the supreme court may 
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hold special terms and circuit courts, and may pre- 
side m courts of oyer and terminer, in any county. 

2 8.— No judgk ob justice shall sit, at a general 
term of any court, or in the court of appeals, in 
review of a decision made by him, or by any court 
of which be was, at the time, a sitting member. 
The testimony in equity cases shall be taken in like 
manner as cases at law ; and, except as herein other- 
wise provided, the legislature shall have the same 
power to alter and regulate the Jurisdiction and pro- 
ceedings in law and equity that they have heretofore 
exercised. 

8 9.— When a vacancy shall occur, otherwise 
than by expiration of term, in the office of justice 
of the supreme court, the same shall be filled for a 
full term, at the next general election happening not 
less than three mouths after such vacancy occurs ; 
and until any vacancy shall be so filled, the governor, 
by and with the advice and consent of the senate, if 
the senate shall be in session, or, if not in session, 
the governor may appoint to fill such vacancy. Any 
such appointment shall continue until and Including 
the last day of December next after the election at 
which the vacancy shall be filled. 

{ 10.— The judges of the court of appeals and the 
justices of the supreme court shall not hold any 
other office or public trust. All votes for any of 
them, for any other than a Judicial office, given by 
the legislature or the people, shall be void. 

2 li.— Removals. Judges of the court of appeals, 
and justices of the supreme court, may be removed 
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by concurrent resolution of both nooses of the legis- 
lature, if two-thirds of all the members elected to 
each house concur therein. All judicial officers, ex- 
cept those mentioned in this section, and except 
justices of the peace and judges and justices of infe- 
rior courts not of record, may be removed by the 
senate on the recommendation of the governor, if 
two-thirds of all the members elected to the senate 
concur therein. But no removal shall be made by 
virtue of this section unless the cause thereof be 
entered on the journals, nor unless the party com- 
plained of shall have been served with a copy of the 
charges against him, and shall have had an oppor- 
tunity of being heard. On the question of removal, 
the yeas and nays shall be entered on the journal. 

| is.— Ths Superior Court of the city of New 
York, the court of common pleas of the city and 
county of New York, the superior court of Buffalo, 
and the city court of Brooklyn, are continued, with 
the powers and jurisdiction they now severally have, 
and such further civil and criminal jurisdiction as 
may be conferred by law. The superior court of 
New York shall be composed of the six Judges in 
office at the adoption of this article, and their suc- 
cessors; the court of common pleas of New York, 
of the three judges then in office, and their success- 
ors, and three additional judges; the superior court 
of Buffalo, of the judges now in office and their 
successors ; and the city court of Brooklyn of such 
number of judges, not exceeding three, as may be 
provided by law. The Judges of said courts, in office 
at the adoption of this article, are continued until 
the expiration of their terms. A chief Judge shall 
be appointed by the judges of each of said courts, 
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from their own number, who shall act as such during 
his official term. Vacancies in the office of the 
judges named in this section, occurring otherwise 
than by expiration of term, shall be filled in the 
Bame manner as vacancies in the supreme court. 
The legislature may provide for detailing Judges of 
the superior court and court of common pleas of 
New York to hold circuits or special terms of the 
supreme court In that city, as the public interests 
may require. 

2 18.— Justices of the supbemb court shall be 
chosen by the electors of their respective judicial 
districts. Judges of all the courts mentioned in the 
last preceding section shall be chosen by the elect- 
ors of the cities respectively in which the said courts 
are Instituted. The official terms of the said Justices 
and judges, who shall be elected after the adoption 
of this article, shall be fourteen years from and In- 
cluding the first day of January next after their 
election. But no person shall hold the office of 
justice or judge of any court longer than until and 
including the last day of December next after he 
shall be seventy years of age. 

J 14.— Compensation. The judges and justices here- 
inbefore mentioned shall receive for their services a 
compensation to be established by law, which shall 
not be dim Inished during their official terms. Except 
the Judges of the court of appeals and the justices of 
the supreme court, they shall be paid, and the ex- 
penses of their courts defrayed, by the cities or coun- 
ties in which such courts are instituted, as shall be 
provided by law. 
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|ll.— Coumty oou&ts. The existing county courts 
are continued, and the judges thereof In office at the 
adoption of this article shall hold their offices until 
the expiration of their respective terms. Their suc- 
cessors shall be chosen by the electors of the counties 
for the term of six years. The county courts shall 
have the powers and jurisdiction they now possess, 
nn til altered by the legislature. They shall also have 
original jurisdiction in all cases where the defendants 
reside in the county and In which the damages claimed 
shall not exceed one thousand dollars ; and also such 
appellate Jurisdiction as shall be provided by law, 
subject, however, to such provision as shall be made 
by law for the removal of causes into the supreme 
court. They shall also have such other original 
jurisdiction as shall, from time to time, be conferred 
npon them by the legislature. The county Judge, 
with two Justices of the peace, to be designated 
according to law, may hold courts of sessions, with 
such criminal Jurisdiction as the legislature shall 
prescribe, and he shall perform such other duties aa 
may be required by law. His salary, and the salary 
of the surrogate when elected as a separate officer, 
shall be established by law, payable out of the 
county treasury, and shall not be diminished during 
his term of office. The Justices of the peace shall 
be paid, for services In courts of sessions, a per diem 
allowance out of the county treasury. The county 
Judge shall also be surrogate of his county; but in 
counties having a population exceeding forty thou- 
sand, the legislature may provide for the election of 
a separate officer to be surrogate, whose term of 
office shall be the same as that of the county judge. 
The county Judge of any county may preside at 
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courts of sessions, or hold county courts, in any 
Xr county except New York and Kings, wh« 
requested by the Judge of such other county. 

t io.-Local officers. The legislature may, on 
application of the board of supervisors, provide > for 
the election of local officers, not to exceed two in 
any county, to discharge the duties of county Judge 
and o? surrogate, In cases of their inability, or of a 
vacancy, and to exercise such other powers to 
special cases as may be provided by law. 

s 17.-THE legislature shall provide for submit- 
ting to the electors of the state at the general elec- 
tion in the year 1873, two questions to be voted upon 
on separate ballots, as follows: First "Shall the 
offices of chief Judge 1 and associate Judge of the 
court of appeals and of Justice of the supreme court, 
Z Tereafte? filled by appointment?" " » m***? 
of the votes upon the question shall be in the affirm- 
ative the said officers shall not thereafter be elect- 
ive, but, as vacancies occur they shall be ^filled by 
appointment by the governor, by and with the a* 
vice and consent of the senate ; or, if the senate be not 
in session, by the governor ; but, hi such case he shall 
nominate to the senate when next convened, and 
such appointment by the governor alone ( shall ex- 
pire at the end of that session. Second, "Shall the 
offices of the Judges mentioned in sections U : and U 
of article 6 of the constitution be hereafter filled by 
appointment?" If a majority of the votes upon the 
question shall be In the affirmative, the said officers 
shall not thereafter be elective, but as vacancies oc- 
cur they shall be filled In the manner in this section 
above provided. 
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lis.— Jusnoas o» thb pkaoz. The elector* of 
the several towns shall, at their annual town meet- 
big, and in such manner as the legislature may 
direct, elect Justices of the peace, whose term of 
office shall be four years. In case of an election to 
fill a vacancy occurring before the expiration of a 
foil term, they shall hold for the residue of the un- 
expired term. Their number and classification may 
be regulated by law. Justices of the peace, and 
Judges or Justices of inferior courts not of record, 
and their clerks, may be removed, after due notice 
and an opportunity of being heard by such courts as 
may be prescribed by law, for causes to be assigned 
in the order of removal. Justices of the peace and 
district court Justices shall be elected in the different 
cities of this state, in such manner, and with such 
powers, and for such terms, respectively, as shall be 
prescribed by law ; all cither Judicial officers in cities, 
whose election or appointment is not otherwise pro- 
vided for in this article, shall be chosen by the elect- 
i ors of cities, or appointed by some local authorities 
thereot 

| 19,— Ixotduob UMAX* oouBTS. Inferior local 
courts of civil and criminal Jurisdiction may be 
established by the legislature; and, except as herein 
otherwise provided, all judicial officers shall be 
elected or appointed at such time, and in such man- 
ner, as the legislature may direct. 

I io.— Glbus of the several counties shall be 
olerks of the supreme court, with such powers and 
duties as shall be prescribed by law. The clerk of 
the court of appeals shall keep his office at the seat 
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of government. His compensation shall be Hated by 
law and paid out of the public treasury. 

■I 81.— Fkbs. No judicial officer, except Justices of 
the peace, shall receive to his own use any fees or 
perquisites of office ; nor shall any Judge of the court 
of appeals, Justice of the supreme court, or judge of 
a court of record in the cities of New York, Brook- 
lyn or Buffalo, practice as an attorney or counselor 
in any court of record in this state, or act as referee. 

1 29.— Judgments. The legislature may authorise 
the Judgments, decrees and decisions of any court 
of record of original civil Jurisdiction, established 
in a city, to be removed for review, directly into the 
court of appeals. 

| 28.— This legislature shall provide for the 
speedy publication of all statutes, and also for the 
appointment, by the justices of the supreme court 
designated to hold general terms, of a reporter of 
the decisions of that court. All laws and Judicial 
decisions shall be free for publication by any person. 

{24.— TffE fibst election of the judges of the 
court of appeals, and of the three additional Judges 
of the court of common pleas for the city and 
county of New York, shall take place on such day, 
between the first Tuesday in April and the second 
Tuesday In June, next after the adoption of this 
article, as may be provided by law. The court of 
appeals, the commissioners of appeals, and the addi- 
tional judges of the said court of common pleas, 
shall respectively enter upon their duties on the fins 
Monday of July thereafter. 
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1 15.— Subrogates, Justices of the peace, and local 
and Judicial officers provided for In section 16, In 
office when this article shall take effect, shall hold 
their respective offices until the expiration of their 
terms. 

| ««.— Coubts or special SESSIONS shall have such 
Jurisdiction of offenses of the grade of misdemean- 
ors as may be prescribed by law. 

1 17.— Sukbogates' coubts. For the relief of sur- 
rogates' courts, the legislature may confer upon 
courts of record, in any county having a population 
exceeding four hundred thousand, the powers and 
Jurisdiction of surrogates, with authority to try 
issues of not by Jury in probate causes. 
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CONSENT: 

waiver of Jury by 114 

reference by, ,. 117 



duties of; _________ n 

action against, »m»aKw ^ 

CONSTRUCTION : 

ft*r l<M " 1<T% g*i 69 

^rv^y, im 

OONBTBUCTTVE NOTICB: 

of lis pendens, ....~.» ....i... ti 16 

CONTEMPT: 

provisions as to arrest do not apply to, ____ 78 

what Is deemed,....~~..~~..~~... 125,130, 134 

service of papers*—.—.. — -_.~~.. ^., IM 

CONTESTED MOTIONS: 

CONTINUANCE: 

of action by assignee, etc., — - 80 

CON TRACTS: 

Jurisdiction of actions on m H . m . m ..~. m . mmm „... 19 

limitation of actions on.....~....-............~... M ....... 41 

pleading conditions precedent in . MMM .... M . M . MMM 70 

evidence of new or continuing ........................... 46 

CONTROVERSY: 

what court may determine ...*.«..**•.».. ..• m .m»*. mm . 52 
submitted without action.... ..~...~..~ mm.. mmm .. 169 

CONVENIENCE: 

of witnesses, change of venue ...._........<—......... 64 

CONVERSION: 

of publlo moneys or property — ............ 77, 91, 92 

CO-PLAINTIFF OB CO-DEFENDANT: 

may be examined as witness..- 178 
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4 

COPY: FAO* 

of complaint, served with summons or filed, 55,66 

of pleadings furnished to court,.. v .. y .^__. Ill 

of Judgment served on party, „... v ...~ 124 

of items of costs to be served ............. 141 

of undertaking on appeal to be served, 160 

of writings ordered to be given, «....«« 175 

when used instead of original, „„.. 185 

clerk's fee for, M 141 

CORONER: 

action against, limitation, - 42 

to act Instead of sheriff, „ 126, 184 

CORPORATIONS: 

actions against, jurisdiction,- ........ 16 

limitation, 46 

by attorney -general to vacate charter....... 188 

service of summons against .............. 58, 59 

verification of pleadings by,...- 68 

injunction against v „ ...................... 90 

shares in, liable to attachment, ....................... 94 

appointment of receiver ^... 100 

supplementary proceedings against................ 132 

foreign, actions against, 187 

dissolution, 193 

Judgment against, 193 

action on charter or by-laws of,- 82 

answer by, in supplementary proceedings,.... 132 
8ee the name* of the various kind* 0/ cor- 
poration*. 

COSTS: 

what are, • ..■.....!■.... 13o 

on answer of title in justice's court, . 28, 27 

on amendment of pleadings*. ».« 80, 73 
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006TS — Continued. PAea. 

after offer of Judgment,...~......... •*.........•. 80 

after notice of no personal claim, .................. 86 

on appeal, 164, 165,166 

on new trial, 115 

in supplementary proceedings - 134 

allowed of course, .... M 135, 186 

in discretion of court, ....~.......~... ............... 136 

amount, ........................ 137 

how estimated, — .................................. ......... 140 

interest included, - _««. ....................... 140 

inserted in entry of Judgment, 141 

adjustment, _..<.. 141 

on motion, ~ 143 

on postponement, 189, 142 

against Infant plaintiff, 148 

executor, administrator, trustee, eta, ...... 142 

people, ~ — 143 

person not a party, .. - 144 

on review of decision in special proceeding,. 143 
where several actions are brought for same 

cause, 186 

on case submitted without action 170 

on Judgment by confession, 173 

in action against corporation, how collected, ltt 

OUNTBROLAIM : 

may be set up in answer, .... 29, 66 

defined, 66 

how stated, - 65, 66 

judgment for excess of admitted demand 

Bee&t-qT. 
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COUNTIES: pagb. 

Fulton and Hamilton, when considered one 

county, 9 

clerks of, to be clerks of supreme court.......... 211 

COUNTY COUKT: 

organization,.... ............................... 9, 14, 209 

Jurisdiction 12, 209 

removal of causes to supreme court, — ......... 14 

always open for certain business,-.... 14 

Jurors for, .. - 15 

appeals from, 152 

appeals to, ......................... ............................... 155 

COUNTY JUDGE: 

powers ot.. M ... MN .. NM ..„..... HM ... H „ 179, 180, 181,209 

how chosen, ............... .........._.. „ 209 

compensation, ...... ............................ 209 

when surrogate, 209 

COUKT: 

trial by,...-* 114 

copy of pleadings furnished to, HI 

rerdict directed by,.. 112 

subject to opinion of,- 114 

for trial of Impeachments,-.. 202 

of appeals, organization,. 203 

Jurisdiction 4, 114, 208 

appeals to, 6, 116 

power of, 6, 316, 208 

| terms, *. 6 

! where held, ............ M 8 

Judgment by, 7 

opinions of, » v .* 7 

causes pending In, 204 

Judges of, ~ 206 
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COURT — Continued. vaul 

of oyer and terminer, ~~~„ 9, 305 

of sessions,... — ~~~._... M . M . MMMMM . _„.... 20B 

Of special sessions, , — t,t- t ...„....»x....^— 213 

See Surrogate*. 
COURTS: 

8uQIIirrni6Q| 1-nitnm tt--t ■■■■■■ —■«■■■■ • 

Jurisdiction, generally,^....^..^....... mmmmmmmmm 4 

Bee the names of each court. 

CRIER: 

of New York superior court and common 

Ple&S, ......... .................................... MVMMM ......... 17 

CRIMINAL ACTION : 

defined, 2 

remedy by, not merged In civil action, ........... 2 

pleadings, etc., not evidence in, 68, ISO 

CRIMINAL CONVERSATION: 

action for, Jurisdiction,. 26 

limitation,. MMM ....... 41 

CQBvBf •••••••••••••■••••••■••••••••••••••«••••••••»••«•••••••••«•« X9v 

CURRENT ACCOUNT : 

action on, ____.„.. 42 

DAMAGES: 

assessment of, 5, 24, 108, 111, 120 

writ of inquiry, ^... 67 

on injunction, „ 80, 90 

limit of costs, In certain cases, ......... ..........._ 185 

by usurpation of office, ...........................„...._ 192 
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DEATH : PAG&. 

of party, effect of,- 7, 46, 50 

proceedings on,- 50 

of witness after examination, - ~. 110 

of justice whose judgment is appealed,. 159 

of debtor after judgment, ,..,.... 170 

DEBTOR : 

absent, concealed, imprisoned, insolvent, or 

non-resident, jurisdiction over, - 13 

fraudulent, act to punish, 76 

examination of, In supplementary proceed- 
ings, 128 

to Judgment debtor may pay to the sheriff; ... 130 

may be examined, .... 131 

discharge from imprisonment, 133 

death of, 170 

DECEASED PERSONS: 

claim against,-..... 143 

judgment debtor, proceedings against heirs, 
etc., of,- - / 170 

DECISION : 

on trial by court, 114 

delay of, - 115 

on motion, 180 

of commission of appeals,- 204 

of courts in cities, review of, 212 

publication of, 212 

See Judgment, 

DECREE. See Judgment. 

DEFAULT: 

injustices' courts, 29 

judgment by, 302, 162 
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DEFECT: PAML 

of parties, demurrer for, ~...~~....~..~~. M 

technical, disregarded, - ~..~... ...... ~~~~. 75 j 

in return of justice on appeal, - ~~ 161 

Bee Amendment ; Mistake, 

DEFENDANT: • 

WHO ***t m«««»M««l«i»IHW»i»«>HOM» Mt»MI « M ft • ■•—! •«■>•> I M > M 6J^ 

who may be joined as, 49,80, 19S * 

unreasonable defense, by, 86 i 

served by publication, may defend after Judg- 
ment, 80,104 

Jointly or severally liable, 61 

effect of appearance 68 

must demur or answer, 64 

when may furnish copy of pleadings to court, 111 v 

several, judgment againstone or more 119 

costs allowed to, 186, 187 

liability for costs 144 

may offer compromise, 30, 164, 166, 178 

when notice or papers need not be served 

upon, . '. 188 

examination of,! 176 

DEFENSE : 

after Judgment, 60 

how stated in answer, 66, 86 . 

sham and irrelevant, struck out, 66 i 

DEFINITIONS: j 

action, 1 t 

civil and criminal actions .... v . 2 ' 

Judgment, 102 ' 

trial, 106 

general and special verdict m 
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DEFTNITIONS — Continued, fact. 

motion and order, 179 

. property, 108 

real and personal, 196 

district, 199 

clerk, 199 

. DEMAND: 

• that trial be had in proper county, 54 

of copy of complaint, 56 

of relief in complaint, 64 

of dower before action, 139 

of books and papers, on determination of 
right to office, 191 

*• DEMURRER: 

in justices' court, 29 

grounds and requisites, . 54 

service '. 64 

and answer, 66 

to reply, • 67 

decision of, 74 

frivolous, 104 

in proceedings against heirs, etc., of judgment 
debtor, 171 



\ 



DEPOSIT: 

• of money in court, 101 

' as security on arrest, 79, 82 

for stay of execution, 148 

of summons in post-office, 60, 62 

DEPOSITION: 

costs of taking, 137 

DESCENT: 

cast, effect 46 
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DETERMINATION : 

complete, power of court to make, 68, 119 

of court or officer, bow pleaded, 60 

of claims to real property, 194 

DEVISEES t 

of deceased judgment debtor, 170 

DIFFICULT CASES: 

costs in, 140 

DIRECTOR : 

limitation of actions against, 46 

DISABILITY : 

what is, 40, 44 

two or more, effect of, 46 

DISBURSEMENTS. See Cbsta. 

DISCHARGE: 

from arrest, „ 79, 125 

of property attached, ^ 97, 99 

of debtor, from imprisonment, 1S4 

DISCOVERY: 

of property, 128 

action for, 176 

DISMISSAL: 

of complaint, Ill, IV 

of appeal, 191 

DISOBEDIENCE: 

of order, punished, t 164 

DISSOLUTION : 

of corporation. ••—•...*.., „,..., £06 
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DISTRAINED PROPERTY . PA»K. 

action for, where tried, 68 

pleading in, 71 

DISTRIBUTION : 

of property of corporation, 188 

DISTRICT : 

defined, as used in act, 190 

courts, in New York, 81 

appeals from, 5, 156 

Justices of, how elected and removed, .... 211 

See Judicial District ; First Judicial District 

DIVORCE: 

service by publication of summons, 59 

no defense after judgment, 60 

DOCKET: 

of judgment of justice of the peace, • 28 

DOCKETING: 

judgment on filing Judgment roll mM « 122 

DOCUMENTS. Bee Admission; Discovery. 

DOWER: 

admeasurement of, Jurisdiction, M .. 12 

DBUNK ARD. See Habitual Drunkard, 

EARNINGS: 

of judgment debtor* exempt,... , M « MMM ^. MM .._. 132 

EJECTMENT: 
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ELECTION: page. 

of judges of court of appeals........... ....... 208 212 

or appointment, how to be determined, ... 2i0 
of Justices of supreme court, ....__..._...«...... 206 

of judges of county courts,. M ..... MMM .. N ..... 209 

of other judges, M 208 

of justices of the peace,.... 211 

of local officers 210 

of other judicial officers, „.^.^... M ^..... 211 

ENLARGEMENT: 

or time, ................. ...........m.mm <.»..«..»«.«»••• ...... .....i ioi 

ENTITLING : 

ENTRY: 

upon real estate, action after, ....... «..«.. w ....... 38 

on calendar^. „.~. ............ ..>^... ...... ...... 106 

or verdict !•••••••♦•• • •«•••• •••••■••••••»•••••••••••«••••••••••*•••••• xi* 

of judgment,. 118,121, 173 

of order, ...... ........ 1M 

EQUITABLE : 

and legal remedies, distinction abolished....... 1 

causes of action may be Joined, .._ 71 

defenses, how stated,. .. 08 

ERIE COUNTY COURT: 

excepted from subdivision 1 of J 30.................. 14 

ERROR: 

writ of, abolished, ..._ — 148, 188 

ERRORS: 

what may be disregarded................ ....«,.....••«•«. 75 

Bee Amendment ; JOttake. 



4 
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ESCAPE: PA«. 

action for, limitation, .. M ~.~~......~ ..~~.~~m.~~. 42 

EVICTION: 

judgment of, .......................................... .~.~~~- 195 

EVIDENCE: 

of new or continuing contract, ............ ..~~..~~ 46 

no pleading used as, in criminal proceeding,. 69 
answer in supplementary proceedings not 

used as, - ~.....~~.~~. 190 

review upon, -...««-.. 116 

of statutes and other laws,~. ......... ......~~~...*.~* 166 

See Admission; Examination; Witness. 

EXAMINATION: 

of bail,... ...... .~.~»~.~~.~««~~».«~.» « 81 

of debtor in supplementary proceedings, .~~ 128 

of parties, - ••••• ••••..••~~.~~.«~~.»~~~»« 176 

of witnesses, ..................... ~~~~.~. 178 

EXCEPTIONS: 

for the purpose of an appeal, how taken, 118, 115 

EXECUTION: 

on Justices' judgments, -.. 28, 30, 124 

on what judgments issued,.- 124, 178 

kinds of, ~« 125 

is deemed process, , 125 

need not be sealed or subscribed, — .. — ......~.. 125 

to what counties issued, ~ 125, 126 

against married women,- 125 

against property, 125, 127 

against person, 125, 126, 127 

requisites, .. M .~~~...~~.~.......~. - 126 

return r «.~~ «»—....~—~»......~..«»..~.« »...»« »..»«««"*— **— *** 
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EXECUTION -Continued. FA«& 

existing provisions of law apply to, ..«......._• 10 

proceedings supplementary to, .~. 128 

amendment of, ~~ 166 

EXECUTORS AND ADMINISTRATORS : 

actions against, jurisdiction of,. 33 

when to be commenced, , 46 

may sue without joining party in interest,-... 47 

may enforce judgment, 124 

liability for costs ~...~. 142 

EXEMPTION: 

not affected by Code, ....... ~m~.........m... 201 

of debtor's earnings, ....._.. IS 

EXISTING: 

practice, bow affected by Code,............ M .. WMM 190 

law as to executions, continued, ......... M .... >M . M 128 

suits, provisions as to, U f 108, 197 

in court of appeals, .»..._. 204 

EXONERATION : 

of bail ~ MM . 60 

EX PARTE: 

orders granted, 145,154,170 

EXTENSION: 

of time, by order 181 

on order of arrest,. ...................... .m......^.... 78 

EXTRA: 

allowance, In addition to costs, -.«....•.«•..._.. ISO 

PACT: 

questions of, how tried, MM ^........ M .. MM ...... M ...... 05 

FACTOR: 

liable to arrest, «»»^.«.»».« ..«....»■»— . ■» — »—»«—«— ..... 77 
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FAILURE: PAO*. 
of proof, .......... ........^.....^ 78 

FALSE IMPRISONMENT: 

action for, Jurisdiction, 26 

limitation, 42 

costs, - IK 

FEES: 

Judges not to receive, 17, 212 

of justice of peace, 26, 168 

of clerks, 82,57, 141 

of sheriff, 99 

of attorneys, 185 

of referees, 119,142, 180 

of stenograpber. 107. 106 

See Costs. 

FEIGNED ISSUES : 

abolished, 85 

FEMALE : 

not liable to arrest, 77 

See Married Woman. 

FERRIES: 

jurisdiction over, 13 

FICTITIOUS NAME : 

may be used,. 75 

PILING : 

transcript of Judgment, effect of, 28, 82, 122 

complaint, 55, 60 

notice of lis pendens, 56 

of claim and delivery, 88 

note of Issue, 106 

affidavits in attachment, 92 

P 
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FILING — Continued. PAom» 

special verdict or finding,... 113 

order appointing receiver, 133 

summons and pleadings, 184 

undertakings, 185 

copy instead of original papers, 166 

FINDING: 

of facts, controls general verdict, 112 

not required on appeal,, 116 

FINES: 

remission of, 1* 

payment into state treasury, 191 

action for, arrest in 76 

FIKST JUDICIAL DISTRICT : 

proceedings in, commenced before one Judge, 

may be continued before another, 11 

note of Issue In, 106 

appeals to supreme court in city of New 

York, HB 

motions in actions In* 180 

FISHERIES : 

Jurisdiction over, It 

FORECLOSURE : 

of mortgages, Jurisdiction of, IS 

place of trial, 61 

service of summons, by publication, 60 

powers of court, 73 

notice of lis pendens, 06 

£OStS, 116 

FOREIGN : 

laws, how proved,. ., 186 
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FOREIGN — Continued. faqb. 

corporations; actions against, 187 

service on, 68, 66 

attachment against property of, 91 

FORFEITURE : 

action for, limitation of, 42, 48 

place of trial, 68 

of property to state 194 

and eviction, judgment of, 195 

judgment of, against corporation, 198 

to people, 194 

FORMS: 

of action, abolished, 84 

of pleading, abolished,. '. 68 

FORMER PRACTICE 

how affected by Code, 199 

FRANCHISE:: 

action against claimants of, 189 

FRAUD: 

jurisdiction of action tor, MM «* « MM ... MMM .^. M « M « M « 2D 

limitation of action fi)r |Mwm < MH H.H«... w . wm 42 

nFxoBv in CQBGB or f — — — ««» — — »— —♦——«»—»•♦■■■— ■■>■•■ •# 

FRIVOLOUS : 

pleading, judgment on, M . MMMM «. M . MM . M ..... mM ... 104 

FULTON: 

and, Hamilton, when considered one county, 

FURTHER: 

return by Justice on appeal ,-.........«.—.. ......... 161 
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GENERAL: 

denial, how mad©,..... ........... •••...••.••••«»~ w 

rules, how framed, - — . . — 1W 

verdict, - m » 112 

term, appeals to,- 113. 153 

to hear case submitted without action, — 170 

ef supreme court ~ 9. W6 

of New York superior court ... 17 

common pleas, -, 17 

See the names of the various Courts. 

GENUINENESS: 

of writing, admission, ......_.. 178 

GOODS. See Personal Property. 

GOVERNOR: 

may appoint extraordinary sessions of courts, 10 

GRANTEE: 

of people, limitation of action by, 86 

when action may be maintained by,. 47 

GUARDIAN : 

of a married woman, need not be appointed, 48 

of infant, how appointed,— .. 48 

costs of appointment, 188 

liable for costs, I* 2 

to give security, 185 

HABITUAL DRUNKARD: 

Jurisdiction over person and property, -...— It 
service of summons against, ......... 8B 

HAMILTON : 

and Fulton, when considered one county.. 



r 
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HEIRS PAOX. 

specific performance by,. M ^ it 

of deceased Judgment debtor,... ....................... 170 

HIGHWAY COMMISSIONERS: 

appeals from, jurisdiction of........................... 13 

HUSBAND AND WIFE: 

as parties, . MMM . aMMMMM .. 47 

See Married Woman, 

IDIOT. See Unsound Mind. 

IMMATERIAL: 

variance, 78 

IMPEACHMENT : 

general provisions of constitution, 202 

IMPRISONED: 

debtors, jurisdiction of, IS 

IMPRISONMENT : 

effect on time of limitation, 40, 44 

for debt, act to abolish, 76, 138 

INABILITY : 

of judge provided for, U, 14, 129, 181, 210 

See JHaabOUy. 

INDEFINITE: 

pleading, how corrected, OB 



INDIAN LANDS: 

laying railroads through, jurisdiction of, It 

INFANT: 

Jurisdiction over property of, 12 

specific performance by, 18 
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INFANT — Continued. faqs. 

limitation of actions by, 40, 44 

guardian, how appointed, 48 

service of summons against, 68 

liability for costs 142 

Bee Guardian. 

INFERIOR: 

courts, legislature may establish, 211 

Judges of, how appointed and removed, .. 211 
local officers, 210 

INFORMATION: 

In nature of quo warranto, abolished, .......... 188 

INJUNCTION: 

general provisions, 88 

effect on time of limitation, 45, 122 

damages from, 89, 90 

costs, 138 

to suspend business of corporation 90 

motion to vacate or modify, 91, 180 

INJURY: 

to person or property, Jurisdiction of, 19 

Joinder of action for, 71 

arrest for, 78 

limitation of action, 41 

INQUIRY: 

writ of, v 87 

See Assessment of Damages. 

INSANE PERSON: 

limitation of actions by, 40, 44 

service of summons on, 68 

Bee Lunatic; Unwind Mind. 
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INSOLVENT: t **«■• 

debtors, jurisdiction of, 13 

sureties, 14 8 

INSPECTION: 

of writings ordered, 17* 

See Discovery. 

INSTALMENTS : 

action for, 20 

failing due after judgment in foreclosure,.... 140 
due upon judgment by confession, 173 

INSTRUMENT: 

for payment of money, pleading, 29, 70 

judgment on, 102 

sealed, action upon, 41 

costs of adjudication of, 139 

of several actions on one, 186 

INTEBEST: 

party in, action to be in name of, 46 

when joined 49 

with people as plaintiff, 190 

aot to exclude witness, 177, 178 

added to Judgment, 140 

INTERLOCUTORY : 

costs, 141 

INTERMEDIATE : 

order, review of, » *i 146 

INTERPLEADER : 

when ordered, O 

INTERROGATORIES : 

costs of drawing, 187 
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intrusion: 

into office, action for 189 

IRRELEVANT: 

answers and defenses may be struck out, 66, fit 

ISSUES: 

feigned, abolished, 15 

of law and fact, bow they arise, 105 

mode of trial, 106, 117 

order on calendar, 106, 110 

note of, *» 106 

costs of trial, 137 

ITEMS : 

of account, how pleaded, 6f 

JAIL LIBERTIES' 

Jurisdiction of, IS 

JOINDER: 

of parties, <• 

of causes of action, 64,66, 71 

of defenses, 66 

JOINT: 

defendants, proceedings against, 61 

debtors, in supplementary proceedings, 1& 

proceedings against, 170 

costs in, 19 

tenants, partition, 194 

JUDGE: 

of court of appeals, how chosen, 208, 210, 212 

number to concur in Judgment 7 f 

powers §, 
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JUDGE— Continued. FA«k 

of supreme court, how chosen, 208, 212 

number to concur in judgment, 9 

powers, 10,11, 206 

See Justice'. 

inability of, provided for 11, 14, 129 

not to take fees, 17, 212 

to be referee, .. a 119, 212 

to hold office, 206 

to practice as attorney, 212 

to review his own decision, 206 

when to make decision,.... <116, 181 

at chambers, 10, 181 

how removed from office, 206 

compensation of, 208 

of New York superior court, 207 

common pleas, 207, 212 

of Buffalo superior court 207 

of Brooklyn city court 207 

of county court, 209 

See County Judge; Judicial Officers -Local 
Officer. 

JUDGMENT: 

defined, 102 

what may be determined by, 119 

confession of, 20, 172 

on failure to answer, 65, 102 

to reply, 67 

on frivolous demurrer, answer, or reply 104 

on service by publication 104 

In case submitted without action, 170 

on verdict subject to opinion of court, 114 

on answer, 67 

on Amended complaint, 68 
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JUDGMENT — Continued. paoh. 

on issue of law, 116 

on report of referees, 118 

In foreclosure, 72 

in action for usurping office 191, 198 

to recover personal property, 121 

In case of nuisance, 196 

of forfeiture and eviction, 195 

for excess of admitted demand. over counter- 
claim, 188 

of set-off, 112 

a/rafnst married woman, 120 

corporation, , 188 

defendants jointly or severally liable,. 61, 119 

entry of, 118, 119 

docketing, 28, 38, 122 

when lien on real estate, 28,88, 122 

book, 121 

roll 121,166,178, 193 

amendment of, 166 

action upon, 86, 41 

manner of pleading, 69, 76 

defense after, 60 

bow enforced, 128 

when execution may issue, 124 

taken through mistake, etc , relief from, 74 

debtor, supplementary proceedings against.. 128 

debts to, may be paid to sheriff, 180 

proceedings against heirs, etc., of, 170 

appeal from, 4, 114, 116, 118, 145, 152, 158, 155, 170, 212 

"secured on appeal," 128 

on appeal 6, 116, 146, 161 

of court of appeals, $, 7 

of supreme court, § 
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JUDGMENT — Continued. pag*, 

of superior court and common pleas 17 

of commission of appeals, 204 

of Justices' courts, power of county court over, IS 

Jurisdiction of action on, 20 

by confession, 20 

in action for personal property 23 

docketing, 28 

offer to allow, 30 

execution on, 23,30, 124 

in case of impeachment, 202 

JUDICIAL: 

districts, constitutional provisions, „ 206 

officers, bow appointed 211 

shall not receive fees,....- 212 

Bee Judge; Justice. 

JURISDICTION: 

of courts generally, ~ 4 

of court of appeals,....- 4 

of supreme court 120,187, 194 

of county court, - 12 

of New York superior court 15, 187 

of New York common pleas, «. 15 

of mayors' and recorders' courts, .. 15 

of justices of the peace, 19, 25 

when acquired, ... 63 

want of, ground of demurrer. 64, 65 

JURY: 

for adjourned circuit court, county court or 

court of oyer and terminer, 10 

for county courts and courts of sessions,. . . 15 

trial by, , HO 

verdict, ..*.» ...~.a~ ill 

waiver of. '. - 114 
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JUSTICE: 

of supreme court - 205, 206, 207, 208 

Bee Judge. 

JUSTICE OP THE PEACE: 

how elected,. 211 

Jurisdiction - 19, 25 

courts of, proceedings to recover personal 

property - 20 

answer of title In, 25 

pleadings in, - 28 

what provisions of Code apply, 30 

Judgment and transcript, 28 

how reviewed, 5, 12 

execution, 90 

death of, where Judgment is appealed,.... 159, 161 

return, on appeal, 160 

to sit in courts of sessions, 209 

how removed from office, 211 

JUSTICES' COURT: 

of cities, appeals from, 5, 17, 155 

Jurisdiction, 81, 32 

proceedings, 32 

*udgment M 42 

execution, 124 

in New York city 17, 81, 42 

JUSTIFICATION: 

of slander, ~ 71 

of bail, -. 81 

of sureties, 87, 142 

KINGS COUNTY COURT : 

excepted from subdivision 1 of 5 80, ......... ... 14 
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LAKDLORD: " PAOK 

effect of possession of tenant, ~ 40 

joined with tenant as defendant, M 49 

LANDS. See Indian Lands ; [State Lands ; Seal 
Property. 

LAWS j 

of other states, how proved, 186 

See Statutes. 

LEAVE OF COURT :', 

when necessary to issue execution, 194 

LEGAL: 

and equitableremedles, distinction abolished, i 

causes of action, may be Joined, 71 

defenses, how stated,.., 66 

LEGATEES : 

of deceased judgment debtor 



LEGISLATURE : 

may alter Judicial districts 205 

regulate jurisdiction and proceedings 206 

See Assembly. 

LETTERS PATENT : 

how annulled, 190,194 

LIABILITY : 

created by statute, limitation of action on,-... 41 

LIBEL: 

action for, Jurisdiction of, 25 

limitation of, 42 

pleading in 70, 71 

costs in, •< I 88 
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LIEN: * pass. 

of justices' Judgment, 28, 88 

of Judgment on real estate, ..... 122 

by filing notice of lis pendens, .' 66 

LIMITATION: 

of time of commencing actions,.. 85, 122 

must be set up in answer, _ 26 

In cases of disability, „ 40, 44. 122 

LIQUIDATE: 

damages, offer to,- . v .™ ^ 174 

LIS PENDENS: 

notice of, „ fit 

how canceled ............. .... 67 

LOCAL OFFICERS: 

to act as Justices of the peace and surro- 
gates . ...... 210, 212 

LOST: 

paper, etc., may be supplied by copy.............. 185 

LUNATIC: 

jurisdiction over person and property of,...12, IS 
See Unsound Mind. 

MAIL: 

service of papers by, „... „^. m m 

MALICIOUS PROSECUTION: 

action for, jurisdiction, 25 

costs, ;»..... 128 

MANAGING AGENT: 

of corporation, service of summons on. 56 

MANDAMUS: 

proceedings by, not affected 900 
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PAGK. 

MARINE COURT OF CITY OP NEW YOBK : 
appeals from, A 17, 165 

MARRIAGE: 

of party, proceedings on, 60 

MARRIED WOMAN : 

as a party, . 47 

guardian need not be appointed, 48 

Judgment against, 120 

execution against,. 125 

costs against, 120 

MATERIAL: 

allegation, not controverted, admitted, ...... 72 

variance, what is, 78 

MAYOR'S COURTS OF CITIES: 

jurisdiction, 15 

appeals from, 152 

MERGER: 

civil and criminal remedies not merged, ..... 2 

MERITS: 

order involving, appeal from, 154 

MINOR: 

service of summons on 68 

See Infant. 

MINUTES: 

entry in, 112, lit 

new trial on, 118 

MISNOMER: 

when allowed*. 79 
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MISTAKE: PAffl^ 

in pleading, court may correot t ... M MM.» M . MM ... MMM 74 
Judgment through, relief l ........ M .» M «>. M .. m .. MMMMM 77 

8e* Amendment ; Variance, 

MITIGATING OIBCUMSTANOES: 

in libel or slander, pleading, 75 

MONEY: 

order to deposit, 101 

as security on arrest, 79, 88 

on stay of execution, 148, 161 

instrument for payment of, 29, 70 

action to recover verdict in, 119 

costs in, 185 

MORTGAGE. Bee Foreclosure, 

MOTION: 

what Is, , 179 

how made, 179 

preferred, 180 

decision of, 180 

notice, 181, 183 

affidavit necessary, 180 

to stay proceedings 180 

for Judgment on answer, 67 

to vacate arrest or reduce ball, 78, 84 

for new trial 118, 115, 162, 165 

costs, 142 

MUNICIPAL: 

corporations. Bee Charter. 

court of Brooklyn, Ifil 

MUTUAL ACCOUNT. See Account. 
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NAME: paok. 
fictitious, when may be used, 75 

NEGLECT: 

excusable, relief in case of, 75 

NEW: 

matter, in answer, now stated, 65 

when deemed controvert ed, 72 

promise, when debt is revived by,. . . 46 

NEW TRIAL: 

appeal from order granting or refusing, 4. 114 

county court may grant 14 

motion for, m 

for delay of decision,. n:> 

costs, - 137 

on appeal, 146, 156, 165 

after appeal, In justices' court, 162, 16? 

NEW YORK CITY: 

term of court of appeals In, - 6 

superior court and common pleas, 15 

Justices' courts in, 31 

circuit courts and special terms in,„„ 208 

appeals to supreme court in, 152 

See District Courts ; First. Judicial District. 

NEXT FRIEND : 

married woman need not sue by, _.. 48 

NON-RESIDENT: 

debtor, jurisdiction over,— M . IS 

service of summons on, 58 

of papers on,. 184 

arrest of. 77 

Q 
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NON-RESIDENT — Continued. PAI 

attachment against, ..._. 91 

action against corporation by,............ M .. M . MM . 1ST 

NONSUIT. See Dismissal 

NOTE: 

See Bills and Notes, 

NOTICE: 

of appeal, requisites of,- ,. 5, 146, 106 

amendment, 145 

service of.- MMM . 157 

inserted in summons, 95 

of no personal claim, _... SB 

of lis pendens, .56 

of application for Judgment .'.. 65, 103, 104 

of trial 10, 106, 183, 117 

of costs and disbursements, .M.....M... 141 

of examination of party, .*.. MM , 176 

in Justification of bail 81 

of motion, 180, 183 

for Judgment on answer, 67 

how served, - ~.....~.... 182 

NUISANCE: 

writ of, abolished, MMM . MIM ..... MM ... M ,. MM .. MMMMM .. 195 

OATH: 

referees may administer, 185 

on trial of Impeachments,- _ 201 

OBJECT: 

of action, stated in summons,. ..._ 55 
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OBJECTIONS : 

tftlccn by ftHSWBTt •■»••*••••••••*•••••••••••••••••••«•••••••••••• »** 

OBLIGATION: 

action on, limitation, ......................m.n............ 41 

OCCUPANTS OF STATE LANDS : 

ju risdlction to remove,. ...... ...... ...... ...... ~-~ ...... 18 

OCCUPATION: 

of premises, effect of,. <*..... 88 

OFFER: 

to allow Judgment,- 80, 164, 178 

amendment of judgment, 166 

to liquidate damages, - 174 

OFFICE: 

action for usurping, 189, 191, 192 

forfeiture 190 

Judge not to hold,. 206 

removal from, of Judge, 206 

See Vacancy. 

OFFICER : 

actions against, place of trial, - 58 

of corporation, liable to arrest, 77 

determination of. how pleaded, ~~ 69 

impeachment of, 202 

to serve instead of county Judge and surro- 
gate, 210 

See Constable ; Coroner ; Sheriff* etc 

OMISSION: 

In pleading, how supplied, » 74 

OPEN ACCOUNT. See Recount 
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OPINION: paos. 
of court, verdict subject to 114 

ORDER: 

forarrest, 77, 78 

for publication, 58 

appeal from, m 5,145 152,153,154, 181 

entry of, 154 

what is,- 179 

out of court 145, 170 

to stay proceedings,.. 180 

OYER AND TERMINER : 

court of, 8 

PAPERS: 

transfer of, on change of venue, 64 

to be furnished court,- Ill 

genuineness of, admission, 175 

filing and service of, 182 

lost or withheld 185 

• PARTIAL: 

defense, 71 

PARTICULARS; 

bill of, 68 

PARTIES: 

in Justices' courts,- 80 

how designated, 84 

on appeal 145 

general provisions as to, 46 

cannot serve summons, 57 

defect of, ground of demurrer, 84 

may submit case without action, 160 

examination of, 176 

in supplementary proceedings 120. 182 

service upon, 182 
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PARTITION: *▲€«. 

Jurisdiction of, 12 

place of trial, 58 

costs, 189 

general provisions, 194 

guardian of Infant defendant in, 48 

PARTNERS: 

proceedings where one was not named In 
summons, 62 

PATENT: 

action to annnl, 190, 194 

PAYMENT: 

effect on limitation, 441 

into court, of deposit, 82, 101 

examination of plaintiff, as to, 104 

PENALTY : 

action for, Jurisdiction, , 20 * 

limitation, 42, 43, 46 

place of trial, 68 

arrest in, 76 

PENDING SUITS: 

See Existing Suits ; IAs Pendent, j 

, PEOPLE: 

as party in justices' court, 25 

! limitation of actions by, or by grantee of, ... . 86 
| costs In actions by, or in name of, 148 

actions In name of, 188 

See State. 

PERCENTAGE: 

upon Judgment, , 139 
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PERISHABLE PROPERTY : PAOB. 

to be sold on attachment, M 

on appeal, in 

PERSON: 

action for Injury to, and to property, Joined,. 71 

limitation 41 

execution against, limitation, 125, 126, 127 

PERSONAL: 

claim, notice that none is made, served with 

summons, 66 

property, defined , U6 

claim and delivery, 84 

attached 94 

execution against, 125, 127 

action to recover ; Jurisdiction, 20 

proceedings, 21 

Judgment, 2ft, 120 

limitation, 41 

place of trial, 82 

service of summens, 89 

verdict and assessment of value,. . Ill, 112 

costs, 135, 186 

claim and delivery of, 84 

service, 183 

out of state, 68 

appearance equivalent to, 68 

PETITION: 

for admeasurement of dower, 11 

PHY8ICIANS: 

Jurisdiction over, II 

PLACE: 

of trial, general provisions, ,. m 

change of, , M 
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PLAINTIFF: pagx. 

who is, 34 

who may be Joined as, 40 

complaint, first pleading by, 63 

capacity to sue, demurrer for want of, 64 

in attachment, may sue instead of sheriff, ... 97 

must furnish copy of pleadings to court ill 

failure to proceed, 120, 126 

Judgment for one or more-of several, 120 

costs allowed to, 135,137, 139 

may be required to give security, 104, 142 

in actions in name of people, 190 

relief granted to, 120 

death of, pending action 7, 50 

to have satisfaction of only one Judgment for 

same cause of action, 62 

must prove case in Justices' court, 29 

PLEADINGS: 

in civil actions, general provisions as to, 63 

in Justices' courts 28,29, 32 

general rules, 68 

copy of, to be furnished to court Ill 

used instead of original, 165 

striking out tor refusal of party to testify,. ... 177 

Bee Amendment; Answer; Obmplatnt; De- 
murrer; Meply, etc, 

POSSESSION : 

of real estate, when presumed, 38 

what constitutes, 38 

of tenant, possession of landlord, 40 

adverse, 3* 

See Real Property ; Personal Property, 
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POSTPONEMENT: PA«m 

costs, 138, 14 

See Adjournment. 

POUNDAGE: 

when allowed, 99 

amount, .. , 100 

PKACTICE: 

former, how far adopted, 199 

PRAYER: 

for relief, in complaint, 64 

PREFERENCE: I 

on calendar of court of appeals, f 

of motions, 18b 

PRELIMINARY: 

injunction, « 88, 89 

PRESUMPTION: 

of possession, 88 

PRIVATE : 

statutes, pleading, 70 

PROCEEDINGS: 

supplementary to execution, 128 

before trial, costs of, 187, 168 

out of court, U 

stay of, 45, 180 

PROCESS : 

In justices' courts, provisions of act apply to, 80 

execution is, 125 

service of, 182 



INDEX. 
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PRODUCTION: FA *"* 

of books, papers, eta, • 175 

See Discovery. 

PROHIBITION: 

of action, effect on limitation, « 

PROMISE: 

new, what is sufficient to revive debt « 

PROOF: 

of service of summons, w 

of amended complaint, * 

failure of, ™ 

of laws, etc., of other states, 186 

See Evidence. 

PROPERTY : 

defined, l ^ 

action for injuries to, and to person joined, . . 71 

distrained doing damage,. 71 

doposited by order of court, 101 

execution against, I 25 

perishable, attached, M 

on appeal from judgment of sale, 151 

forfeited to state 1M 

PUBLIC: 

officer, action against 58 

records, how proved...... W8 

PUBLICATION : 

service of summons by,. 68 

of notice of motion to issue execution, I'M 

judgment after service by, Mi 

computation of time for, 186 

of statutes, 212 
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QUESTION: PABM. 

of feet, not In issue by the pleadings, 85, 117 

trial of, Ill 

decision upon, 114 

appeal, .., 115, 158 

of law, case Involving only, 114 

decision upon 115 

appeal, 114 

QUO WARRANTO : 

abolished, 186 

RAILROAD: 

through Indian lands, Jurisdiction to lay out, 18 

REAL ESTATES. See Real Property. 

REAL NAME: 

fictitious name substituted for, 75 

REAL PROPERTY : 

defined, 188 

actions affecting, jurisdiction 25 

general provisions, 196 

notice of lis pendens In, 56 

to recover, 86 

place of trial, 58 

parties, .*. 49, 52 

service of summons, 59 

costs, 135, 189 

for trespass upon, limitation, 41 

conflicting claims to, determination of, 194 

partition, 194 

adverse possession of, 88 

entry on, S3 

lien of judgment on, 28, 88, 56 

execution against, 125, 127 

title to, under judgment afterward set aside,. 60 
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RECEIVER: paqil 

when appointed, 100, 193 

in supplementary proceedings, 132, 134 

commissions to, 101 

costs in action by and against, 142 

RECOGNIZANCE: 

forfeited, remission of, 14 

RECORDS: 

of foreign states, how proved 186 

of annulling letters patent 194 

RECORDERS' COURTS OF CITIES: 

jurisdiction, 15 

appeals from, 152, 154 

RECOVERY : 

set-off of costs and, 166 

amount of, 102, 112 

RE-DELIVERY: 

when defendant may have 86 

REFEREE : 

trial by, 117 

how chosen,.... 119 

powers of, 118, 180, 185 

report of, when made, 119 

effect 118 

failure to report 119 

fees of, 142, 180 

in supplementary proceedings, 1S4 

Judge not to be, .. - 119,212 

T 

REFERENCE: 

to ascertain damages from injunction,. ... 89, 90 
to take account, 103 
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REFERENCE — Continued. PACM. 

to complete Judgment on issue of law, 117 

what issues may be referred, " " " 117 

ended for failure to report 1.117. .11...". 119 

to take affidavit, .I!!!.*!!.!!!.!!!! 180 

of questions on motion, ...11".!"...!!*. 185 

In supplementary proceedings, 1111111111 184 

REHEARING: 

in court of appeals, 7 

In supreme court, general term, . . . .7.7.7."!. .7 9 

BELIEF. 

demanded, in complaint 04 ioj 

action for, generally, limitation of, . .7.7". 43 
against judgment by mistake, etc.,......!!!!!! 75 

to plaintiff dependent on complaint,.".'..*.".*!!" 120 
affirmative to defendant, 111!"!!!! 119 

RELIGIOUS CORPORATION: 

jurisdiction over property of, U 

REMEDIES : 

in courts of justice, how divided, 1 

civil and criminal, not merged, .7.7.7.7.7. 2 

REMOVAL : 

of occupants from state lands, 13 

of causes from county court to supreme court, 12 
from New York superior court or com- 
mon pleas to supreme court, 1U 

from supreme court to New York superior 

court, , 18 

of Judge or Justice from office,..".. 1111".!'..'..*. ".*. 204 

REPEAL: 

of Inconsistent provisions of law, 
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REPLY : FAGB. 

when and how made, 66 

court may require 67 

judgment for want of, 67 

demurrer to, 67 

frivolous, 104 

in proceedings against heirs, etc., of Judgment 
debtor. , 171 

REPOBT: 

of referees, 118 

review of, 118, 153 

REPORTER : 

of court of appeals, 203, 204 

of supreme court, 212 

RESPONDENT: 

who is 145 

may offer to allow amendment of judgment, 166 

RESTITUTION : 

after judgment reversed 60, 104, 146, 165 

RETURN:' 

of execution, 24,30. 128 

of summons, 57 

of warrant of attachment, SO 

byjustice on appeal, : 160 

REVERSAL: 

of Judgment, limitation of new action, 45 

restitution on, 60,104,146, 165 

not allowable for immaterial errors or 
defects, 76 

REVIEW. See Appeal. 
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REVISED STATUTES: TABU. 

certain parts, not repealed.... 200, SA 

RIGHT OF ENTRY : 

limitation of action after, 88 

ROADS. See Turnpike Boads. 

RULES : 

former,, how far continued, 190 

how to be made, 198 

in Justices' courts, 28 

of construction of Code, 199 

SALARY : 

of county judge, and surrogate, 209 

See CbmperuaHon ; Fees. 

SALE: 

of real property mortgaged, 12 

of infant, etc., 12 

of religious corporation, IS 

on execution, 126 

of property attached, 94, 96, 151 

of vessel, ^ 94 

SATISFACTION : 

of mortgage, - 12 

of part of claim admitted to be due, 101 

of execution, 125, 127 

8CIRE FACIAS : 

abolished, 186 

SEALED INSTRUMENT: 

limitation of action upon, 41 

SECRETARY OF STATE : 

to publish appointment of terms, 10 

to record judgment annulling letters patent, 194 
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SECURED ON APPEAL: FAttX. 
entry of, on docket,. 128 

SECURITY: 

on order for arrest, 78 

on granting injunction,...— 80 

on attachment, _.... 82 98 

on claim and delivery , - 86, 86 

for restitution on reversal of Judgment,..,.... 104 

on appeal, 128, 147, 162, 153, 158 

for costs, I 48 

to stay execution, 122, 148, 149, 160, 151, 158 

by guardian, 185 

on action in name of people, ~. 190 

SEDUCTION: 

action for, jurisdiction, 25 

costs, p W 

SEPARATE: 

defenses, 66 

trial, Ul 

judgment, 118 

estate of married woman, 119 

SERVICE : 

of summons 22, 24, 57 

by publication, 58, 69 

out of state, — 00 

proof of, ~* 82 

appearance equivalent to, 68 

of copy of complaint, 66, 66 

of demurrer. 84 

of answer, 84, 65 

of order of arrest, 78 
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SERVICE — Continued. fas* 

costs of, 137 

of notice of appeal, 157 

of process generally, ,..., 182 

SET-OFF: 

assignee takes subject to, 47 

judgment for excess of, Ill 

of costs and recovery, 166 

See Counterclaim. 

SETTLEMENT: 

of case, on appeal, 113, 114 

costs upon, 189,144 

SEVERAL: 

actions on one instrument, 136 

attachments may issue, S3 

executions, 135 

causes of action In one complaint, 71 

defenses and counterclaims in answer, 66 

defendants may be joined, 50 

proceedings against 61 

in attachment, 99 

separate trials, Ill 

judgment against one or more, 119 

plaintiffs, Judgment against one or more,. ... 119 

SEVERANCE: 

of action on demurrer, 74 

SHAM: 

answers and defenses, stricken out, 61 

See Frivolous, 

SHAREHOLDER. See Stockholder. 
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8EBBIFF: pack. 

to provide rooms, eta, for courts .. 7, 10, 11 

limitation of action against 42 

when action to recover notes, etc., may be prose- 
cuted by plaintiff in action v7 

duties, etc., in service of process 57, 62, 184 

under order of arrest 79, 81, 82, 63, 84 

upon claim and delivery of personal prop- 
erty 85, 86, 87, 8» 

under attachment 93, 95, 96, 98, 91 1 

under execution....... ~. 125, 126 

In supplementary proceedings 130 

SLANDER: 

action for, Jurisdiction of..., 25 

limitation of...... 42 

pleading in. M 70. 71 

costs in M 136 

SPECIAL.- 

finding, 112 

Jurisdiction, pleading Judgment under, 69 

proceeding, what is, 2 

appeal on, 5 

costs in, 143 

term, of certain courts,.. 9, 206 

issues to be tried at, 106 

appeals from, 154 

verdict Ill, 112 

SPECIFIC PERFORMANCE: 

jurisdiction to compel 18 

by execution, 126 

STATE: 

actions by or Against, 26, 36, 48 

absence from, effect on limitation, 48 

lauds, removal of occupants of, 13 

K 
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STATUTES: PA« 

action upon, limitation, 41,42, 48 

private, pleading 70 

of other state, how proved, 186 

constitutionality of, decision Involving, 6 

publication of. 212 

STATUTORY LIABILITY : 

limitation, A 

remedies, how affected by Code, 200 

STAY: 

of execution on appeal to court of appeals,. . 148 

to supreme court, 152 

to general term, 188 

of proceedings, effect on limitation, 45 

order for, bow made 180 

STENOGRAPHER : 

in various courts, 82, 107, 109 

STOCKHOLDER: 

limitation of action against 46 

* 

STRIKING OUT: 

Irrelevant matter, 66, 69 

amendment, '* 

pleading for refusal to testify, 177 

SUBMISSION: 

of controversy without action, 166 

SUBSCRIPTION: 

of summons, 56 

of pleadings, 66 

SUBSTITUTION: 

of party, on transfer of interest, 5° 

by interpleader, „ 25 
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SUMMONS. fag*. 

requisites of, 66 

service of, 67,92, 184 

by publication, 68, 92 

in action to recover personal property 21 

against heirs, etc., of judgment debtor 170 

filing, 184 

SUNDAY: 

when excluded in computing time, 182 

SUPERIOR COURT: 

of Buflhlo, appeals from, 4 

appeals to, 166,166 

organization of, 207 

of New York, appeals from, 4, 19 

to general term 163 

Jurisdiction 16,18, 187 

organization, 17, 207 

SUPERVISORS: 

must provide rooms, etc., for courts 11, 19 

SUPPLEMENTAL: 

complaint, continuation of action by, 60 

answer or reply, 76 

SUPPLEMENTARY PROCEEDINGS : 

general provisions, 128 

appeal from order in, 164 

8TJPREME COURT: 

organization, 9, 205 

transfer of actions to, 14, IS 

tn, to superior court, 18 

Jurisdiction, 120, 187, 194, 205 

appeals to, 152 

in, to general term, 158 

See QmcrcA Term; Special Tern, 
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SURETIES: 

on bond for delivery of personal property,. . . SI 

22,28, 8S 

in attachment, 97, 98 

on appeal 147, 1M 

on stay of execution, 148 

&ee£ail; Security; UndertaJctng. 

SURROGATE: 

appeals from, 200 

witnesses before, 178 

to appoint stenographer, 108 

county Judge as, 209 

local officers as, 210 

salary of, 209 

tenure, of office, 218 

relief of, 218 

TAKING: 

personal property, limitation of action for,. . 41 

TAXATION: 

of costs 149 

TECHNICAL: 

defects, disregarded, . 75 

TEMPORARY: 

injunction, 88, 89 

TENANT: 

possession of, possession of landlord, 49 

Joined with landlord 49 

holding under deceased Judgment debtor, ... .170 

TERMS: 

of court of appeals $ 

of supreme court, circuit court, and oyer and 
terminer 94 10 
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—Continued. paob. 

of county courts, 14 

costs of; 189 

TESTIMONY: 

of parties, 176 

of witnesses, 178 

In equity cases 200 

THING IN ACTION: 

assignment of, 47, 60 

\ 
TIME: 

of commencing actions, 85 

for service of complaint, 65 

by publication, 69 

to answer or demur, 66, 64, 66, 78 

to reply, 66 

to amend, 73 

to serve order of arrest, 78 

to give notice of trial, 106 

to take appeal, 147, 156, 166 

enlargement of, «. 181 

computation of, 182, 186 

double, where service is by mail, 188 

TITLE: 

to real property, action Involving, 25 

answer of, in Justices' courts 26, 83 

of cause, in complaint, 63 

on appeal 145 

to property distrained for damage need not * 

be set forth In answer, 71 

of affidavit, 182 

to property sold under Judgment afterward 
reversed, flO 
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TRANSCRIPT: 

of Judgment of Justice of the peace, 

of Justices' courts in New York, 83 

effect of filing, IS 

TRANSFER: 

of interest of party, SO 

of property of Judgment debtor may be for- 
bidden, 138, 184 

of hearing of motion to another Judge, 181 

of papers on change of venue, 54 

Bee Assignment; Removal of Orates. 

TRESPASS: 

action for, limitation, 41 

TRIAL: 

defined 101 

of issues, 108 

of questions of feet not in issue, 35, 117 

place of, • 51 

notice of, • 108, 188 

separate, • Ill 

by Jury, 110 

waiver of, « 114 

by court 114 

costs, 188, 

of impeachments, 

TRUSTEE: 

Joinder of claims against, 71 

of express trust, who is, 47 

may sue without Joining party In in- 
terest, 47 

liability for costs, 14S 

TURNPIKE ROADS : 

Jurisdiction over is 
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ULTIMATE BIGHTS: fagb. 

courts may determine, ».... 119 

UNDERTAKING: 

for delivery of personal property, 21, 86 

on answer of title In Justices' courts, 26 

on order for arrest, 78 

of bail, 79 

on injunction, 89 

in attachment, 92, 99 

to stay execution, 122, 148, 149, 150, 151, 169 

on appeal, 147, 158 

action on, 168 

disposition of, 186 

See Security. 

UNKNOWN: 

defendant in foreclosure, 60 

UNSEASONABLE: 

delay of decision 116 

defense, costs, 66 

UNBOUND MIND, PERSON OF: 

Jurisdiction over person and property of,. 12, 18 

service of summons upon, 68 

See Lunatic, 

UNWRITTEN LAW : 

of other states, how proved, ,, 186 

USURPATION : 

of office, action for, 189, 191, 

VACANCY : 

la office of Judge of court of appeals, 

of commissioner of appeals 204 

of Justice of supreme court, 206 

of other Judges 208 
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VACATING: FA«m 

order of arrest, 78, M 

attachment, 87, 98 

Injunction 81 

order made out of court, 148 

corporation charter, 188 

preference of motion for, 180 

VARIANCE: 

when immaterial, 20, 78 

VENUB. See Place qf Trial, 

VERDICT : 

death of party after, 80 

assessment of damage, etc., with, Ill 

entry of, 118 

subject to opinion of court, .._.,. •♦•».., 114 

general and special, defined, Ill 

which to be rendered 112 

special, controls general, 112 

VERIFICATION: 

of pleadings, 68, 172 

VESSEL: 

sale of, on attachment, 84 

VOLUNTARY: 

appearance, effect of, 68 

WAIVER: 

of change of venue, M 

of objections not taken, 61 

of trial by Jury, H4 

WARRANT: 

of attachment, 91 

>r arrest of judgment debtor, 130 
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WASTE: paob. 
action abolished, 1M 

WIFE. Bee Married Woman. 

WILL: 

costs of abjudication upon......... •••.... 189 

WITNESSES: 

conyenlence of, change of place of trial for,. . 84 

death of, after examination, 110 

in supplementary proceedings, 129, 181 

when called to prove Judgment, 161 

examination of, 177, 178 

parties as, 176 

who may be, 176,177. 178 

punishment of for disobeying order, 184 

WRECKS: 

Jurisdiction over, 18 

WRIT: 

of Inquiry, 67 

of injunction abolished, 88 

of error abolished, 146, 198 

of execution, • 128 

of nuisance abolished, 195 

WRITINGS: 

admission or inspection of,.. 175 

WRITTEN: 

instrument, pleading, 29, W 
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CALENDAR PRACTICE 

Established July 6, 1870 ; as Amended to 
Aug. 1, 1874. 



Ho reservation will be made of any of the first eight 
causes, unless on account of sickness, or an engage- 
ment elsewhere in the actual trial or argument of 
another cause, commenced before the term of this 
court, or other inevitable necessity, to be shown by 
affidavit. Other causes may be reserved upon rea- 
sonable cause shown, or by stipulation of parties 
filed with clerk; but no cause shall be so reserved 
by stipulation after the same has been placed upon 
the day calendar. (See note to Rule 17.) 

Causes reserved for a day certain by stipulation, 
when In order to be called, have priority among 
each other, according to the time of filing the stipu- 
lations with the clerk, and shall follow next in order 
the undisposed causes of the calendar for the day 
previous. 

Default may be taken in them, and they will, If 
passed; go down upon future calendars, as if passed 
In the regular call. * 

No reserved cause, whether reserved generally or 
for a particular day, will be called before Its number 
is reached on the regular call of the calendar. 



I 

i 



TABLE OF CASES. 



PAOB. 

Adams v. Fox v 7 

Back of Salina v. Alvord 17 

Beecher y. Conradt , 6,7 

Blssell v. Hamlin 7 

Bogardus v. Rosendale Co 16 

Borst v.Levy . 12 

Bowers v. Talmadge .7,10 

Brainard v. New York and Harlem Railroad Co.. . SO 

Bush v. Adams 7 

Chamberlain v. Fitch 16 

Cook v. Dickerson 8 

Ferguson v. Ferguson 7 

Furman v. Nlchol W 

Gibson v. Choiteau 12 

Gregory v. Cryder 12 

Grey v. Hannah. v 13 

Grlswold v. Harris '. 13 

Jarris v. Shaw 18 

Judson v.Gray 16 

Kelly v. McCormack 21 

Langley v. Warner 16 

Latson v. Wallace 1G 

Livingston v. Miller 7 

Luysten v. Sniffin 7 

Mahar v. Carman 21 



6 TABLB OF CASES. 

McFarlan y. Watson If 

McGregor Y.BuelL IS 

McLaren y. Charrer 8 

Newton v. Harris If 

Palmer v. Lawrence • If 

People t. Auditors • IS 

People v. Town Auditors 11 

Pratt v.Allen 8 

People ex rel. Auditors of Wexford IS 

Kicev. Isham 7 

Bhuler & Hall Quarry Co. v. Brewster. 18 

Smithy. Martin..... 31 

Spoor v. Fannan « 

Thorp v. Fowler 8 

Vermilyea v. Seldon 16 

Warren y. Warren. 9 

Waterman y. Whitney . «. 6 

Westcott v. Thompson 6,7 

White y. Anthony 13,14 

Wilcox y. Hawley 7 

Williams y. Murray. 18 

Witbeck v. Waine 7 



RULES 

or TBS 



COURT OF APPEALS. 

As Existing Jan. 22, 1875. 



RULE I. 

The Return. 

When the appeal is from a judgment, the 
return of the clerk of the court below shall 
consist of certified copies of the notice of 
appeal and the judgment roll. 

When the appeal is from such an order as Is 
mentioned in the eleventh section of the Code 
of Procedure, the return shall consist of certi- 
fied copies of the notice of appeal, the order 
appealed from, and the papers on which the 
court below acted in making the order. 

RULE n. 

Appellant to file Return— Effect of Ms Omission. 

The appellant shall cause the proper return 
to be made and filed with the clerk of the 
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court, within twenty days after the appeal shall 
be perfected. If he fail to do so, the respon- 
dent may, by notice in writing, require such 
return to be filed within ten days after service 
of the notice, and if the return be not filed in 
pursuance of such notice, the appellant shall 
be deemed to have waived the appeal : and on 
an affidavit proving that the appeal was per- 
fected, and the service of such notice, and a 
certificate of the clerk that no return has been 
filed, the respondent may enter an order with 
the clerk dismissing the appeal for want of 
prosecution, with costs : and the court below 
may thereupon proceed as though there had 
been no appeal. 

(See Code, § 828.) 

The court may relieve the appellant against a 
default for not complying with this rule, and 
will do so if an excuse be shown, and the 
appeal is brought in good faith. (Waterman v. 
Whitney, 7 How. 407.) If copies of all the 
requisite papers be not Included in the return, 
the court may allow the appellant to supply 
the omission without dismissing the appeal. 
(Beech er v. Conrad t, 11 How. 181.) 

If an order dismissing the appeal for want of 
a return be regularly entered, the court will 
not re-instate the appeal unless the appellant 
shows a clear case of diligence, or an excusable 
default of the clerk, or that an unavoidable 



COCItT OF APPEALS. 9 

accident has prevented filing the return, or 
obtaining an extension of the time to do so. 
(Spoore v. Fannan, 16 N. Y. 600.) Notwith- 
standing an appeal to this court, and return 
by the court below, the court below may amend 
the judgment. (Judson v. Gray, 17 How. 289.) 
This court has power to send a case to the 
court below for resettlement (Westcott v. 
Thompson, 16 N. Y. 613; Luysten v. Sniffin, 1 
Barb. 428), even after argument (Rice v. Isham, 
1 Keyes, 44, 47 ; Livingstone. Miller, 7 How. 219), 
and the court below has power to order a 
resettlement, and that the corrected case be 
returned to this court, with a recall of the 
former, or a request to correct it (Witbeok v. 
Waine, 8 How. 433 ; Luysten v. Sniffin, 3 Id. 250) ; 
bat will not ordinarily do so until the case is 
sent back by this court. (Bush v. Adams, 2 
Abb. N. S. 118.) If the cause was tried in the 
court below before a referee, as the referee is 
not an officer of this court, but of the court 
below, a motion should be made in the latter 
court that the case be sent back to him for 
resettlement. (Westcott v. Thompson, 16 N. 
7. 616.) This court has jurisdiction to dismiss 
an appeal, although no return has been filed. 
(Adams v. Fox, 27 N. Y. 640.) 

On sending a remittitur down for correction, 
the case will be allowed to retain its original 
date of filing. (7 How. 219.) 
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The return should only contain the case oa 
the last trial, if more than one has been had. 
(Ferguson v. Ferguson, 7 How. 217 ; Bissel «. 
Hamlin, 20 N. Y. 520 ; Wilcox v. Hawley, 31 id. 
648.) And such matter will be stricken out. 
(Wilcox v. Hawley, 31 N. Y. 848.) If a def ectiye 
return be filed, it would seem that the re- 
spondent cannot enter an order dismissing the 
appeal under this rule, but should apply by 
motion for a correction of the return. (Bow- 
ers v. Talmadge, 23 N. Y. 168 ; 20 How. 616.) It 
is doubtful whether an order dismissing the 
appeal can be entered after the return is ac- 
tually filed, although it was not filed within 
twenty days after the appeal was perfected. 
He cannot do so if he has noticed the cause for 
argument, or taken any step therein, after the 
filing. (Beecher v. Conradt, 11 How. 181.) 

RULE in. 

Further Return may be Ordered. 

If the return made by the clerk of the court 

below shall be defective, either party may, on 

an affidavit, specifying the defect, apply to one 

of the judges of this court for an order that 

the clerk make a further return without delay. 

(See Code, 828.) 

^ RULE rv. 

Attorneys and Guardians Below to Continue to 

Act. 

The attorneys and guardians ad litem of the 
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respective parties in the court below shall be 
deemed the attorneys and guardians of the 
same parties respectively, in this court, until 
others shall be retained or appointed, and 
notiee thereof shall be served upon the adverse 
party. 

The appellant may appeal by a new attorney. 
(Pratt v. Allen, 19 How. 456 ; McLaren v. Char- 
rer, 5 Paige, 530 ; Cook v. Dickerson, 1 Duer, 
W9, 687; Thorp v. Fowler, 5 Cow. 446.) 

RULE V. 
Appellant to Make a Case— lis Form. 

In all calendar causes a case shall be made by 
the appellant, which shall consist of a copy of 
the return of the clerk, and the reasons of the 
court below for its judgment, or an affidavit 
that the same cannot be procured. If the case 
is voluminous, an index to the pleadings, ex- 
hibits, depositions and other principal matters 
shall be added. Every opinion in the cause at 
special term, as well as at general term, relating 
to the questions involved in the appeal, is in- 
cluded by the foregoing provision. 

If the cause was tried before a referee, a copy 
of his opinion, if he wrote one, must be fur- 
nished. (Warren v. Warren, 22 How. 142.) 

RULE VI. 
Coses cmd Points to be Printed — Mode of Printing. 
All cases and points, and all other papapv 
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furnished to the court in calendar causes, shall 
be printed on white writing paper, with a mar- 
gin on the outer edge of the leaf not less than 
one and a half inch wide. The printed page, 
exclusive of any marginal note or reference, 
shall be seven inches long and three and a half 
inches wide. The folio, numbering from the 
commencement to the end of the case, shall be 
printed on the outer margin of the page. 
Small pica, solid, is; the smallest letter and 
most compact mode of composition which is 
allowed. No charge for printing the papers 
mentioned in this rule shall be allowed as a 
disbursement in a cause, unless the require- 
ments of the preceding sentence shall be 
shown, by affidavit, to have been complied 
with in all papers printed. 

rule vn. 

Appelant to Serve Copies of Case — Effect of hto 

Default. 

"Within forty days after the appeal is per- 
fected, the appellant shall serve three printed 
copies of the case upon the attorney of the 
adverse party. If he fail to do so, the respon- 
dent may, by notice in writing, require the 
service of such copies within ten days after 
service of the notice, and if the copies be not 
served in pursuance of such notice, the appel- 
ant sbaU be 4eemed to have waiyefl the an- 
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peai ; and on an affidavit proving the default 
and the service of such notice, the respondent 
may enter an order with the Clerk dismissing 
the appeal for want of prosecution, with costs 
and the court below may thereupon proceed as 
though there had been no appeal. 

If the appellant serve an imperfect case, the 
respondent cannot enter an order dismissing 
the appeal under this rule. He should apply 
by motion for a correction of the case. (Bow- 
ers v. Talmadge, 33 N. Y. 166 ; 30 How. 516.) 

RULE VIII. 

Copies of Cases for Judges, and Copies of Points 
for the Court and Adverse Party. 

At the commencement of the argument the 
appellant shall furnish a printed copy of the 
case to each of the Judges, and shall deliver 
nine other copies to the Clerk. Each party 
shall, at the same time, furnish to each of the 
Judges a printed copy of the points on which 
he intends to rely, with a reference to the 
authorities which he intends to cite ; and shall 
deliver nine other copies to the Clerk, and three 
copies to the counsel of the adverse party. 

In all appeals to this court heard as motions 
under subdivision four (4) of section eleven (11) 
of the Code of Procedure, as amended in 1867, 
the appellant shall furnish the court with the 
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number at printed copies, required by this rule 
in calendar causes, of all papers used in the 
court below, upon which the order appealed 
from was founded ; and each party is also re- 
quired to furnish the court with printed points, 
as in calendar causes. 

The cases, points and calendars delivered to 
the Clerk shall be disposed of as follows : One 
copy of each shall be kept by the Clerk, with 
the records of the court. Two copies thereof 
shall be deposited in the State Library, one 
copy shall be deposited in each branch of the 
library of the Court of Appeals, one copy shall 
be deposited In the library of the New York 
Law Institute, one copy shall be deposited in 
the Law Library of Brooklyn, and one copy 
shall be delivered to the reporter. 

Previous to the amendment of subdivision 4 
of section 11 of the Code, in 1870, there were 
two subdivisions 4; one passed in 1863 (Laws 
1865, p. 1380), and one in 186j (Laws 1867, vol. ii, 
p. 1930), allowing different classes of appeals to 
be noticed and moved as motions. The Legis- 
lature of 1867 does not seem to have been aware 
that there was a subdivision 4 to the section 
already in existence. Both of these subdivi- 
sions 4 were in force. (The People v. Town 
Auditors, 1 Alb. Law. Jour. 60.) The language 
of the amendment of 1870 seems to apply to 
the subdivision passed in 1867, without refer- 
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ence to that of 1865, and the court will perhaps 
hold both subdivisions to be still in force. 
(See Voorhis* Code", 6 11 and note.) The rule 
refers to subdivision 4, passed in 1867, and the 
attention of the court does not seem to have 
been called to the amendment of 1870. 

If subdivision 4 of 1865 is still in force, as we 
are inclined to believe, the court must see, 
from the return, that it in fact involves a con- 
stitutional question. It is not sufficient that 
counsel argued such a question below. (Gibson 
t>. Choiteau, 8 Wallace, 314 ; Furman v. Nichol, 
id. 44.) 

All appeals from orders must be placed upon 
the calendar, or the court will not, even by 
consent, hear an oral argument. (Gregory v. 
Cryder, 9 Abb. N. S. 89.) And, if preferred, 
should be noticed as preferred, and placed on 
the calendar in the fifth class of preferred 
causes. (Rule 20.) See order Feb. 35, 1871. 

It was held by the old Court of Appeals, that 
only $10 costs of motion would be allowed upon 
appeals heard as motions. (Borst v. Levy.) 
This case had such varied fortunes, as appears 
from the records of the court, that it can 
hardly be regarded as authority. On the 20th 
of June, 1867, an order was entered, bearing the 
allowance of Judge Davies, that " the appeal 
be and the same .is hereby dismissed, on the 
ground* that sa.id onjer was not appealable. 
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and that the said appellant pay the said re- 
spondent $10 costs of this motion. It is fur- 
ther ordered that the order entered herein, 
June 21, 1867, be and the same is hereby modi- 
fled, and this present order substituted in its 
place and stead. Enter above order. June 29, 
1867. H. K. Davies." 

The court had adjourned on the 27th. Upon 
this is indorsed, " September 27, 1867. It is or- 
dered that the order entered herein, June 21, 
1867, be and the same is hereby resettled and 
modified, and this present order substituted In 
its place and stead, and in the place and stead 
of any other modified order of the order en- 
tered herein." 

Memorandum : In all appeals to the Court of 
i Appeals heard as motions under subdivision i 
of section 11 of the Code, as amended in 1867, 
the only costs of this court to be allowed to 
either party are the costs given by section 315 
of the Code. Minute book, No. 6, page 323. 

If the appeal was dismissed, on motion, on 
the ground that it was not appealable, costs of 
motion were all which should have been al- 
lowed by the court. (White v. Anthony, 23 N. 
Y. 164.) 

But when the appeal is argued upon the merits, 
and sent down with a remittitur, that the 
" appeal be dismissed with cofets," without any 
Specification that motion costs only are |n- 
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tended, the respondent is entitled to fiitt costs. 
(White v. Anthony, 23 N. Y. 164 ; People ex rel. 
v. Auditors of Westford, Ms., Balcom, J., Dela- 
ware Sp. T M Sept. 21, 1869; 40 How. 137 ; 9 Abb. 
N. S. 453.) Neither the court below nor its clerk 
has power to change or refuse to carry out 
the judgment of this court, contained in its 
remittitur, or to restrict the costs when the 
remittitur does not do so. (McGregor v. Buell, 
17 Abb. 31; Griswold v. Harris, 16 id. 413, 414; 
Jarvis v. Shaw, id. 415, 416.) The court below 
is obliged to tax and allow the costs pursuant 
to the remittitur. (McGregor v. Buell, 1 Keyes, 
153 ; 17 Abb. 32-35 ; Williams v. Murray, 2 Abb. N. 
S. 232 ; People v. Auditors, «tc, supra.) We see 
no reason why, upon an appeal from an order, 
heard upon the merits, full costs should not be 
given. They are by the Supreme Court upon 
appeals from County Court orders. (Williams 
t>. Murray, & How. 127 ; 2 Abb. N. S. 292 ; Grey 
v. Hannah, 3 id. 183.) In the latter case the 
head note erroneously states the appeal to be 
from a judgment. 

If relief from the allowance of full costs be 
sought, it should be by motion to correct the 
remittitur, as was done in White v. Anthony (23 
N. T. 164) ; Murray v, BJatfora (3 Wend. 321) 
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RULE IX. 

Statement of Facts on the Points— Discussions on 
Questions of Fact. 

In all cases each party shall briefly state upon 
his printed points, in a separate form, the 
leading facts which he deems established, with 
a reference to the folios where the evidence of 
such facts may be found. And the court will 
not hear an extended discussion upon any 
mere question of fact. 

RULE X. 

Only one Counsel to he heard on each Side. 

in the argument of calendar causes and mo- 
tions, only one counsel will be heard on each 
side, unless the court shall otherwise direct. 

RULE XI. 

Criminal Cases Preferred on Calendar. 

Criminal cases shall have a preference, and 
may be moved, on belialf of tlie people^ out of 
their order on the calendar. Appeals and writs 
of error in criminal cases brought after making 
up tho annual calendar, or too late to be placed 
upon said calendar, may be put npon the cal- 
endar at any time, and brought on for a hear- 
ing as preferred causes, upon a notice of four- 
teen days ; and it shall be the duty of the clerk 
to place such causes on the calendar for the 
day for which they shall be noticed, or upon 
which the cause shall be ordered by the court 
w stipulated by the parties to be heard. 
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Appeals and writs of error in criminal cases, 
brought during the current year, may be put 
ou the present calendar under this rule. 

RULE XII. 

Submitting Case on Printed Arguments. 

Hereafter cases will not be received upon 
submission, until reached in the regular call 
of the calendar. 

RTTLEXm. 
Motions. 
Motions will be heard on the morning of the 
first Tuesday, and on the morning of each follow- 
ing Tuesday during the term, before taking up 
the calendar. 

Where notice has been given of a motion, if 
no one shall appear to oppose, it will be granted 
as of course. 

If a motion be not made on the day for which 
It has been noticed, the opposing party will be 
entitled, on applying to the court at the close 
of the motions for that day, to a rule denying 
the motion with costs. 



RULE XIV. 

Remittitur. 

The remittitur shall contain a copy of the 
judgment of this court and the return made 
by the Clerk below, and shall be sealed with 
tbo seal and signed by the Clerk of this court. 
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RULE XV. 

On Affirmance by Default, Remilt War to he Stayed. 

When a decree or order shall be affirmed by 
the default of the appellant, the remittitur 
shall not be sent to the court below, unless 
this court shall otherwise direct, until ten days 
after notice of the affirmance shall have been 
served on the attorney of the appellant. Ser- 
vice of the notice shall be proved to the Clerk 
by affidavit or by the written admission of the 
attorney on whom it was served. 

This rule was intended to protect the party 
against surprise, and to give him time to obtain 
an order staying the sending down of the 
remittitur. (1 N. Y. 531.) If he do not do so, 
and after ten days' notice of the affirmance the 
remittitur is regularly sent down and filed, this 
court will not, ordinarily, relieve him (Latson 
v. Wallace, 9 How. 334) ; otherwise, if irregularly 
or improperly sent down. (Chamberlain v. 
Fitch, 2 Cow. 343 ; Palmer v. Lawrence, 5 N. Y. 
455 ; Newton v. Harris, 8 Barb. 306 ; McFarlan v. 
Watson, 4 How. 128, as explained in Langley v. 
Warner, 2 Code R. 97.) The broad doctrine laid 
down in some of the cases (9 How. 334 ; 1 N. Y. 
239 ; id. 240 ; 2 id. 559), that the Court of Appeals 
loses all jurisdiction over the case by the filing 
of the remittitur, does not, as we understand 
It, accord with the present practice of the 
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court. The mere filing has no special and over- 
powerlnQ effect over the court above. (Judson 
v. Gray, 17 How. 289; Palmer v. Lawrence, 5 N. 
Y. 455 ; Chamberlain v. Pitch, 2 Cow. 243.) The 
Court of Appeals would by resolution request 
the court below to return the remittitur, when 
it would comply with the request. (Vermllyea 
v. Seldon, 6 How. 41; Bogardus v. Rosen dale 
Co., 1 Duer, 592; Chamberlain v. Fitch, 2 Cow. 
243 ; Newton v. Harris, 8 Barb. 306 ; Murray v. 
Blatchford, 2 Wend. 221.) 

RULE XVI. 

Enlarging Time —Revoking Order*. 

The time prescribed by these rules for doing 
any act may be enlarged by the court or by 
either of the judges thereof; and either of 
the judges may make orders to stay proceed- 
ings, which, when served with papers and 
notice of motion, shall stay the proceedings, 
according to the terms of the order. Any 
order may be revoked or modified by the judge 
who made it ; or, in case of his absence or ina- 
bility to act, by either of the other judges. 

RULE XVII. 

Coil of Calendar, 

Eight causes only will be called on any day, 
but, after such call, causes ready on both sides 
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will be heard In their order. Any cause which 
»ls regularly called and passed, without post- 
, ponement by the court for good cause shown 
at the time of the call, will be placed on all 
subsequent calendars, as if the return had been 
filed on the day when it was so passed. 

Causes upon the calendar may be exchanged 
one for another, of course, on filing with the 
Clerk in court a note of the proposed exchange, 
with the numbers of the causes, signed by the 
respective attorneys or counsel. Upon all the 
subsequent calendars each of said causes will 
take the place due to the date of the filing of 
the return in the other. 

Any cause, except the first eight upon the cal- 
endar, may be struck therefrom before it is 
reached, of course, and without prejudice, by 
the Clerk in court, on consent of the parties 
who placed the same upon the calendar, at any 
time during the first week of term. 

As to when the court will postpone the argu- 
ment of a cause, see Bank v. Alvord (32 N. Y. 
684), although probably, where, as now, the 
court is constantly in session, it would not re- 
quire so strong a case for postponement. 

If a party to the appeal die before it is heard, 
the action must be revived before the cause 
can be brought to argument. (Shaler, etc., v. 
Brewster, 83 N. T. 472.) 
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RULB XVIH. 

Duty of Clerk as to Exchanged Causes and' Cal- 
endar. 

The Clerk must keep a memorandum of such 
exchanged and passed causes, and place them 
upon all subsequent calendars, in accordance 
with the foregoing provisions. 

Rules 6, 9, 10 and 17, with a notice that "six- 
teen copies of cases and points are required," 
must be printed on the first leaf of the calendar. 

RULE XIX. 

Each Counsel limited to Two Hours. 

Id the argument of a cause, not more than 
two hours snail be occupied by each counsel, 
except by the express permission of the court. 

In the argument of an appeal from an order, 
not more than thirty minutes shall, without 
express permission of the court, be occupied 
by each counsel. 

RULB XX. 

Preferred Causes. 

According to existing laws, causes which are 
preferred take their preference in the follow- 
ing order : 

1. Criminal actions. 

2. Cases of probate, in which the appeal pre- 
vents the issuing of letters testamentary, or of 
general administration. 

3. Appeals in which the sole plaintiffs or de- 
fendants are executors or administrators. 

L All other preferred cases. 

5. Appeals from orders entitled to be heard 
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as motions, pursuant to subdivision four (4) of 
section eleven (11) of the Code of Procedure, 
and such appeals shall be entitled to preference 
as to each other, when two or more are moved 
at the same time in their order on the calen- 
dar, but will be heard as preferred cases only 
on motion days. (See Rule 13.) 

Appeals from orders entitled to be heard as 
motions, may, upon the request of either 
party, after the filing of the return, be noticed 
and put upon the calendar, and brought on for 
hearing on any motion day. 

Any party claiming a preference must so 
state in his notice of argument to the opposite 
party and to the Clerk ; and he must also state 
the ground of such preference, so as to show 
to which of the above classes the case belongs, 
and, in appeals from orders, the general charac- 
ter of the order appealed from. 

In making up the calendar, the clerk will 
place the preferred causes at the head, in the 
order above prescribed. A preferred cause, 
being once passed without reservation, will 
take its place on subsequent calendars without 
preference. 

Subdivision 1. (See 1 Barb. 136.) 

Subdivisions 2 and 3. (See Laws I860, chap. 
167, p. 270, 4 Edm. St. 542; Laws 1865, chap. 218, 
p. 355, 6 Edm. St. 453; Laws 1870, chap. 49, p. 124, 
7 Edm. St. 585.) 

(See82N.Y.604.) 

Subdivision 4 applies, 

i. To civil causes in which the people are a 
y (Laws of 1850, chap. 128, p. 200, 4 Edm. 8t. 
provided the attorney for the state shall 
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give notice of the day In which he intends to 
move the cause. (Laws 1858, chap. 37, p. 65, 4 
Edm. St. 600.) 

2. Actions for adjudications upon a will, in 
which the representatives are joined with 
other parties. (Laws 1870, chap. 49, p. 124, 7 
Edm. St. 585.) 

3. Actions against a banking corporation or 
association, or a receiver thereof, upon any 
debt or liability of such corporation or associa- 
tion, or fry any such receiver. (Laws 1849, chap. 
226, §9 1, 32, pp. 340, 348, 4 Edm. St., pp. 154, 163.) 

4. Appeals in which the people, or any state 
officer or board of state officers, is or are sole 
plaint! if or defendant. (Code, 9 13.) 

5. Actions in which one of two or more 
plaintiffs or defendants shall have died pending 
the action and its pendency prevents a final 
settlement of the estate of the deceased party. 
(Code, 9 13.) 

6. Appeals in actions founded on any note or 
other evidence of debt for the absolute payment 
of money against a corporation. (2 R. S. 458, 
459, 99 8, 11, 2 Edm. St. 478, 479; Brainerd v. New 
York, etc., 23 How. 491.) 

An action upon a policy of insurance is not 
within this statute. (Anon., 6 Cow. 41.) 

7. A widow's action for dower, provided she 
shall make it appear that she has no sufficient 
means of support, aside from the property ad- 
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measured to her. (Laws of 1869, ch. 433, $ 5, p. 
962, 7 Edm. St. 450.) 

8. Actions in which the Metropolitan Board of 
Health is a party. (Laws of 1867, ch. 700, 8 3, p. 
1761, 7 Edm. St. 146.) 

9. Appeals from judgments rendered on cer- 
tinrari in summary proceedings to recover lands. 
(Laws of 1868, ch. 828, § 5, p. 1932, 7 Edm. St. 357.) 

Sub. 5. As to what appeals from orders are pre 
f erred, see note to rule 8, supra. 

RULE XXI. 
Relative to Default*. 

Judgments of reversal by default will not be 
allowed. When a cause is called in its order on 
the calendar, it must be either argued, submitted 
or passed. If the appellant fail to appear and 
furnish the court with the papers required, and 
argue or submit his case, judgment of affirmance, 
by default, will be ordered on motion of the re- 
spondent. If the appellant only appears, he may 
either argue or submit the case, and it will be de- 
termined upon the papers submitted by him. If 
both parties appear, either or both may be heard 
orally, or submit the case on printed briefs. 
When any cause shall be regularly called for ar- 
gument, and no other disposition sliall lie made 
thereof, the appeal shall be dismissed without atste, 
and an order shall be entered accordingly, which 
stiall be absolute unless upon application made 
and good cause shown, upon notice to the opposite 
party within ten days, if the court is in session* 
and, if not, on the first motion day of the next 
meeting, the court shall revoke said order and re- 
store said appeal. 

This rule was not intended to impose upon 
the court the duty of acting as counsel for 
either party. Maher v. Carman, 38 N. Y. 25.) 
Ana if the appellant does not appear or submit 
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his points, the judgment will be affirmed of 
course. (Kelly v. McCormack, 28 N. F. 318 ; 
Smith v. Martin, 3 Keyes, 373.) 

RULE xxn. 

Proof of Service of Notice of Argument to be 
Filed with Clerk. 

In all cases where the notice of argument is 
filed with the Clerk of this court, there shall 
be filed, with the same, due proof or admission 
of the service of notice of argument upon the 
adverse party; and the clerk is directed not to 
enter on the calendar any cause in which proof 
of the service of said notice is not filed with 
him. 

KCTLE XXm. 

Relative to Reargumenta. 

Motions for rearguments will only be heard 
on notice to the adverse party, stating briefly 
the ground upon which a reargument is asked, 
and such motions must be submitted on 
printed briefs, stating concisely the points 
supposed to have been overlooked or misap- 
prehended by the court, with proper reference 
to the particular portion of the case, and the 
authorities relied upon, and counsel will not 
be heard orally. 
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RULES AND REGULATIONS 

Established by Judges of the Ctmrt of Appeal* 
in relation to the admission of Attorneys* 
Solicitors and Counselors in the Courts of into 
state* under the provisions of chapter 486. 
laws of 1871. 

rules and regulations. 

State op New York, **. 
The Judges of the Court of Appeals, pursuant 
to the provisions of chapter 486 of the laws 
of 1871, ordain and establish the following 
rules and regulations in relation to the ad- 
mission of persons hereafter applying to be 
admitted as attorneys, solicitors and coun- 
selors in the courts of this state. 

L 

No person shall be permitted to practice as 
an attorney, solicitor or counselor in any court 
of record in this state, without a regular ad- 
mission and license by the Supreme Court at » 
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General Term thereof. 'To obtain such admia- 
slon and license, except In- cases otherwise 
provided for.by said act, the person applying 
must be examined *under the direction of the 
court. The time for. the examination of per- 
sons applying to be 'admitted as attorneys, 
solicitors and counselors, shall be Thursday of 
the first week of each General Term in the 
several Departments ; and the time for taking 
the oath of office shall be on such day thereaf- 
ter as the court may direct. 

The examinations shall in all cases be public, 
and unless conducted by the judges of the 
court, shall be by not less than three prac- 
ticing lawyers of at least seven years' standing 
at the bar, to be appointed by the court. 

n. 

To entitle an applicant to an examination he 
must prove to the court : 

1. That he is a citizen of the United States, 
and that he is twenty-one years of age, and a 
resident of the Department within which the 
application is made, and that he has not been 
examined in any other Department for ad- 
mission to practice and been refused admis- 
sion and license, within three months imme- 
diately preceding, which proof may be made, 
by his own affidavit of the facts. 

2. That he is a person of good m^ral charao- 
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ter, by the certificate of the attorneys with 
whom he has passed his clerkship, but which 
certificate shall not be deemed conclusive evi- 
dence, and the court must be satisfied on this 
point after a full examination and inquiry. 

3. That he has served the clerkship or pur- 
sued the substituted course of study prescribed 
by the rules, as requisite to an examination. 
The clerkship may be proved by the certificate 
of the attorneys with whom the same was 
served, or, in case of their death or removal 
from the state, by such other evidence as shall 
be satisfactory to the court. 

The proof of any time of study allowed as a 
substitute for any part of the clerkship re- 
quired by these rules, shall be by the certificate 
)t the teacher or president of the faculty under 
whose instructions the person has studied, 
together with the affidavit of the applicant; 
the proof must be satisfactory to the presiding 
judge of the court, who alone shall make the 
order allowing a deduction from the regular 
term of clerkship by reason of such studies. 

III. 
No person shall be admitted to examination 
as an attorney, solicitor or counselor, un- 
less he shall have served a regular clerkship of 
three years in the office of a practicing attor- 
ney of the Supreme Court, after the age of sev- 
enteen years. 
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IV. 
It shall be the duty of the attorney wit* 
whom the clerkship shall be commenced to 
file a certificate in the office of the Clerk of the 
Court of Appeals, certifying that the person 
has commenced a clerkship with him, and the 
clerkship shall be deemed to have commenced 
on the day of the filing of the certificate. A 
copy of the certificate, certified by the Clerk 
of the Court of Appeals, with the date of the 
filing thereof, shall be produced to the court, 
at the time of an application for examination. 

V. 

When a clerkship has already commenced, 
or shall have commenced before these rules 
shall take effect, the certificate required by the 
preceding rule, verified by the affidavit of the 
attorney, stating the time of the actual com- 
mencement of such clerkship, may be filed at 
any time before the first day of November next. 

VI. 

It shall be the duty of an attorney to give to 
a clerk, when he shall leave his office, a certifi- 
cate stating his moral character, the time of 
clerkship which he has passed with him, and 
the period which has been allowed him for 
vacation. 

Not more than three months shall be allowed 
for vacations In any year 
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The term of clerkship will be computed by 
the calendar year, and any person applying for 
admission, whose period of clerkship shall 
expire during the term at which the applica- 
tion shall be made, will be admitted to ex- 
amination at the customary day of the same 
term. 

vn. 

Any portion of time, not exceeding one 
year, actually spent in regular attendance upon 
the law lectures in the University of New 
York, Cambridge University, or the law school 
sonnected with Yale College, or a law school 
connected with any college or university of 
this State, having a department organized 
with competent professors and teachers, in 
which instruction in the science of law is regu- 
larly given, shall be allowed in lieu of an equal 
period of clerkship in the office of a practicing 
attorney of the Supreme Court. 

vm. 

Persons who have been admitted and have 
practiced three years as attorneys in the high- 
est court of law in another State, may be ad- 
mitted, without examination, to practice as at- 
torneys, solicitors and counselors in the courts 
of this State. But such persons must have 
become residents of this State before applying 
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for admission, and must bring a letter of 
recommendation from one of the judges of the 
highest court of law in the State from which 
they came. 

These rules shall take effect on the first day 

of June, 1871. 

Dated Albany, May 1, 1871. 

S. E. Church, 
W. F. Allen, 
M. Grover, 
R. W. Peckham, 
Chas. A. Rapallo, 
I Chas. J. Folger, 

Chas. Andrews. 
Indorsed, " Filed May 4, 1871. 

" D. Willers, Jr., 
" Deputy Secretwy of State" 



State of New York, ) 
Office of the Secretary of State, f 88 ' 

I have compared the preceding with the 
original Rules and Regulations on file in this 
office, and do hereby certify that the same is a 
correct transcript therefrom, and of the whole 
of said original Rules and Regulations. 

Given under my hand and seal of office, 
at the city of Albany, this sixth day of 
Il.8.] May, in the year one thousand eight 
hundred and seventy-one. 

H. A. NELSON, 
Secretary of State* 
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THE COURTS, 

In Couut of Appeals.— Friday, June lfl, 
1871. 

Present: Hon. San ford B. Church, Chief 
Justice; Justices Allen, Grover, Peckham, 
Folger, Andrews and Kapallo. 

Proclamation made and court opened. 

The following amended Rules and Regula- 
tions Were handed down : 

State of New York, 88.: The Judges of the 
Court of Appeals, pursuant to the provisions 
of chapter 486 of the laws of 1871, make the 
following amendment to the Rules established 
by them May 1st, 1871, in relation to the admis- 
sion of attorneys and counselors in the courts 
of this state. 

As to persons who had been during one year 
or more, immediately preceding the first of 
May, 1871, engaged in the study of the law in 
the office of a practicing lawyer, or in any law 
school, or in the law department of any college 
or university, with the view of applying for 
admission to practice in the courts of this 
state, the said rules adopted May 1st, 1871, 
shall not take effect until June 1st, 1872, but on 
proof of the facts to the satisfaction of the 
Presiding Justice of the General Term at 
which such persons may apply for admission, 
they shall at any time before June 1st, l»;2, be 
entitled to admission according to the laws 
and practice existing at the time of the adop- 
tion of said rules. 

Graduates of the University of the city of 
New York, who shall have commenced their 
course of study in the law department of that 
university at any time prior to May 1, 18?2, 
shall, on complying with the requirements of 
chapter 187 of the laws of 1800, be entitled to 
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admission upon the examination and in the 
manner provided in the act. 

But the proofs of citizenship, age, residence, 
and good moral character, required by said 
Kules, adopted May 1st, 1871, must be made by 
all applicants for admission referred to in thia 
amendment. 
Albany, June 14, 1871. 

S. E. Church, 
W. F. Allen, 
Chas. A. Rapallo, 
Chas. Andrews. 
Indorsed, "Filed June 16, 1871. 

" D. WlLLERS, Jr., 

"Dep. Secretary of State." 

FURTHER AMENDMENTS TO RULES AND 
REGULATIONS FOR ADMISSION OF 
ATTORNEYS AND COUNSELORS. 

State of New York 88.: The Judges of the 
Court of Appeals, pursuant to the provisions 
of chapter 486 of the laws of 1871, make the 
following amendment to Rule 3 of the Rules 
established by them May 1st, 1871, in relation 
to the admission of attorneys and counselors 
in the courts of this State. 

No person shall be admitted to examination 
as an attorney, solicitor or counselor, unless 
he shall have served a regular clerkship of 
three years, in the office of a practicing attor- 
ney of the supreme court, after the age of 
seventeen years. 

But persons who have been admitted as 
attorneys in the highest court of law in another 
State, may be admitted to such examination, 
if they shall have served a regular clerkship of 
one year, in the office of a practicing attorney 
of the Supreme Court of this btate, and shall 
in other respects be entitled to such examina- 
tion. 

Albany, January 23, 1873. 
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Amending judgment: Rui*. 

by oourt below notwithstanding 
appeal to court of appeals 2 

Appeal: 

appellant to cause proper return 

to be made 1 1 

by new attorney 4 11 

oourt below may amend judg- 
ment 2 & 

different classes of 8 14 

dismissed on ground that order 

was not appealable 8 16 

dismissing for want of prosecu- 
tion 2 8, 7 13 

for want of a return .. . 2 8 

from a judgment 1 7 

from an order as mentioned in 

flllofCode 1 7 

from orders, must be placed 

^pon the calendar 8 15 

heard as motions under sub. 4, 

§11 of Code 8 14 

in criminal cases after making 

up calendar 11 18 

jurisdiction to dismiss 2 9 
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Appeal — Continued. *«*•• *■«•• 

order dismissing for want of a 
return 2 8 

entering after return is actually 
filed 2 10 

return not filed within twenty 
days after appeal perfected. .. 2 10 

time within which appellant to 

Serf ect 2 8 
en appellant is deemed to 

havewaived 2 8, 7 12 

when argued upon the merits, 

and sent down with remittitur 8 16 
when court will not reinstate, 

unless appellant shows a clear 

case of diligence, etc 2 8 

when respondent entitled to full 

costs 8 17 

writ of error in criminal oases 

may be put on calendar at any 

time U 18 

Appeals from orders: 

limit as to time occupied in 
argument of 19 23 

those entitled to be heard as 
motions may be noticed, put 
on calendar and heard on any 
motionday 20 24 

Appellant : 

case to be made by, in all calen- 
dar causes 5 11 

of what to consist... 5 11 

when index to be added 5 11 

may appeal by new attorney ... 4 11 
may be allowed to supply omis- 
sions in return 2 8 

serving imperfect copy ol case 

on adversary 7 13 
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8 
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Appellant— Continued. Rui«. ?»*•• 

to cause proper return to be 

made 2 7 

to cause return to be made and 

filed with clerk of court 

time in which to perfect appeal, 
to file return, effect of omission, 
when court may relieve against 

default 2 S 

when deemed to have waived 

appeal 2 8 

Argument of appeals from order : 

limit as to time occupied in. . . . 19 23 

Argument of calendar causes: 

limit as to time occupied in 19 23 

only one counsel to be heard on 
each side 10 18 

Attorneys: 

appellant may appeal by a new . 4 11 

of adverse party, three printed 
copies of case to be served on, 7 12 

of parties in court below may 
continue to act in court of ap- 
peals i 11 

rules and regulations for admis- 
sion of 28 

Calendar : 

all appeals from orders must be 

S laced upon the 8 15 

iof 17 21 

eight causes only will be called 

in one day 17 21 

cases and points to be printed . 6 12 
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Calendar — Continued. Roi«. 

cases not received on submission 
until reached on regular call 
of the v 12 19 

cause called in order on, must be 
argued, submitted or passed... 21 26 

cases on, may be exchanged 17 23 

cases to be made by appellant, 
of what to consist 5 U 

causes will not be called until 
reached on the regular call of 
the (See Calendar Practice). 

forl871 4 

olerk not to enter cause on, in 
which proof of service of no- 
tice is not filed 22 27 

copies of, how disposed of by 
clerk 8 14 

duty of clerk as to exchanged 
causes and 18 23 

duty of clerk in making up 20 24 

in argument of causes on, only 
one counsel to be heard on 
each side 10 18 

one passed without reservation, 
takes its place on subsequent 
calendars without preference 20 24 

preferred causes to be placed at 

headof 20 24 

preferred, criminal cases on U 18 
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Calendar— Continued. *«»*•• ?•»* 

rules 6, 9, 10 and 17 with notice. 

must be printed on first leaf of 18 23 
striking causes from 17 22 

Case: 

may be sent to court below for 
a resettlement 2 9 

not received upon submission 
until reached on calendar 12 IS 

Cases and points: 

appellant serving on imperfect 

case 7 13 

copies to be furnished to each of 

the judges 8 13 

delivered to clerk, how disposed 

of 8 14 

f olioing, numbering, etc 6 12 

number of copies required 18 23 

size of type and of page 6 12 

three printed copies to be served 

on attorney of adverse party. . 7 12 
effect of neglect to serve copies . . 7 12 

tobeprinted 6 12 

when charge for printing not al- 
lowed in disbursement of case, 6 12 
Olbrk: 

certificate of, that no return has 

been filed 2 8 

due proof or admission of ser- 
vice to be filed with 22 27 

duty of, as to exchanged causes 
and calendar 18 23 
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Cl-erk— Continued. HaU. 

entering order with, dismissing 
appeal for want of prosecu- 
tion 2 8, 7 IS 

excusable default of, in not fil- 
ing return 2 8 

nine copies of points to be de- 
livered to 8 13 

notice of argument to be filed 
with, fifteen days before com- 
mencement of term 23 27 

of court below, defective return 
madeby 3 10 

has no power to change or re- 
fuse to carry out judgment of 
court 8 17 

return to be filed with 2 7 

service of notice to be proved to, 
by affidavit 15 20 

striking cause from calendar. ... 17 22 

to file one copy of cases, points 
and calendar with records of 
the court 8 14 

when ordered to make further 

return 3 10 

Costs: 

allowed, such as given by 6315 of 
Code 8 16 

dismissing appeal with 8 10 

of motion 8 15 
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Costs— Continued. Rni«. Pa** 
on an appeal from an order ar- 
gued upon the merits 8 16 

on dismissing appeal for want of 

prosecution 2 8, 7 13 

relief from allowance of full — 8 17 

restricting 8 17 

taxed and allowed, pursuant to 

remittitur 8 17 

when appeal dismissed on mo- 
tion, on ground that it was not 

appealable 8 16 

when respondent entitled to 
full 8 17 

Counsel: 

only one to be heard on each 

side 10 18 

time for argument limited 19 23 

Criminal Cases : 

to have preference 11 18 

to take preference on calendar. . 20 28 

Detaut/t: 

court may relieve appellant for, 
in not complying with rule 2.. 2 8 

of the appellant, when remitti- 
tur not to be sent to the court 
below 16 20 

Detective Return : 

effect of filing a 2 10 
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Dismissing Appeal: Rule. p«g« 

for want of return 2 8 

from order, on the ground that it 

is not appealable... v 8 16 

when respondent cannot enter 

order for 2 10 

Exchange causes: 

cannot be submitted until 
reached upon the calendar.... 12 19 

Facts: 

statement of, on the points 18 

court will not hear extended dis- 
cussion upon questions of 9 18 

Guardian ad litem : 

in court below retained until 
others are appointed • 4 10 

Hearing appeals : 

as motions, under subd. 4, § 11, 
of Code of Procedure, appel- 
lant to furnish court with 
printed copies of all papers 
used in court below 8 14 

from an order, upon the merits, 
costs 8 16 

motions 13 19 

of causes on both sides, after 
calling first ten, in their order, 17 21 

party to appeal dying before ... 17 22 
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Imperfect case: *ui«. **«• 

served by appellant, effect of . . . . 7 11 
Index: 

to pleadings, exhibits, etc., when 

tobeadded 5 11 

Judgment : 

appeal from 1 7 

maybe amended by court below, 

notwithstanding appeal 2 9 

Law cases and points : 

how to be printed, size of type 

and page 6 12 

service of copies of, on adverse 

party 7 12 

effect of default in serving 7 12 

serving an imperfect case, effect 

of 7 13 

(See Cases and Points.) 
Law libraries: 

two copies of cases, points, etc., 

tobeflledin 8 14 

Motions : 

appeal dismissed on 8 16 

appeals heard as, under subd. 4 

of§llofCode 8 16 

application by, for correction of 

case 7 13 

costs of, allowed on appeals 

heard as 8 lft 

under old court of appeals .... 8 15 
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Motions— Continued. Rate. fa*, 

different classes of appeals to be 

noticed and moved as 8 14 

for correction of return 2 10 

in argument of, only one counsel 

to be heard on each side 10 18 

civil causes in which people are 

a party 20 24 

in preferred causes to be heard 

only on motion day 20 24 

to correct remittitur 8 17 

when granted as of course 18 19 

when heard 18 19 

New attorney: 

appellant may appeal by a 4 11 

Notice op appeal: 

certified copies of, to be included 

in return 1 7 

Notice of argument: 

clerk not to enter cause on cal- 
endar in which proof of service 

of notice is not filed 22 87 

to be filed with the clerk 23 27 

proof of service to be filed 22 27 

Omission to file return: 

effect of *. 2 8 

Order: 

appealfrom 1 1 

dismissing appeal 2 14 

that clerk make further return . 8 14 
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Papers : Rule - pa * e * 

case, points, etc., to be printed . 6 12 

size of printed page 6 12 

charges for printing not allowed 
in disbursement of cause, un- 
less, etc 6 12 

copies of all requisite, not in- 
cluded in the return, court 
may allow appellant to supply 

omissions 2 8 

copies of all, used in court be- 
low, to be furnished judges 

and opponent's attorney 8 13 

passed causes 20 24 

Points : (See Cases and Points.) 

Preferred causes: 

criminal cases 11 18 

enumerated . 20 23 

order of 20 23 

party claiming preference, to 
state the same in notice of 

argument 20 24 

passed 20 24 

Printed arguments: 

submitting case on 12 18 

Rearguments: 

motions for will be heard only 
on notice 23 27 

motion for must be submitted 
on printed briefs, counsel not 
heard orally 23 27 

what motion for must state — 23 27 

Referee : 

cause tried in court below before 
a 3 » 
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Referee - Continued. Rale. p«*e. 
copy of opinion to be furnished. 5 11 
sending case back to, for reset- 
tlement 2 9 

Remittitur : 

case allowed to retain original 

date of filing 2 9 

sending down for correction .... 2 9 
to be sealed with the seal and 
signed by the clerk of the 

court H 19 

what to contain 14 19 

when to be stayed 15 20 

Reservations : 

(See Calendar Practice.) 3 

Reservation : 

preferred cause once passed 
without, takes place on sub- 
sequent calendars 20 24 

Resettlement : 

case may be sent to court below 

fora 2 9 

court below has power to order. 2 9 
order of 8 16 

Return: 

appellant to file, effect of omis- 
sion 2 8 

court below has power to order 

a resettlement .... 2 9 
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Rrr CRN — Continued. Rule. p«g«. 

corrected case to be returned 
to this court 2 9 

court has jurisdiction to dis- 
miss an appeal, although no 
return has been filed 2 9 

court may amend judgment 2 9 

court may relieve appellant for 
not complying with rule 2 8 

excusable default in making 2 8 

flling defective return 2 10 

further return, when may be 
ordered 3 10 

may send case to court below for 
resettlement 2 9 

motion to send back to lower 
court, where made 2 9 

of what to consist 1 7 

order dismissing appeal after re- 
turn fded 2 10 

too late after cause noticed for 
argument 2 10 

order dismissing appeal for want 
of a 2 8 

prevented by unavoidable acci- 
dent, 2 8 

to be made and filed with clerk 
of court 2 7 

what to contain 2 * 

4 
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Return — Continued. Rnie. ?*&. 

when cause tried in court below 
before a referee 2 9 

when clerk makes a defective.. . 8 10 

when copies of papers requisite 
are not included in, 2 8 

when from order as mentioned 
in § 11 of Code of Procedure — 1 7 

when respondent should move 
for a correction of 2 10 

when the appeal is from a judg- 
ment 1 1 

Reversal; 

of judgments by default, not al- 
lowed 21 28 

Revoking orders: 

by whom 16 21 

Serving copies of cash: 

by appellant 7 12 

Statement op facts on the points: 

to be made by each party 9 18 

court will not hear extended 
discussion on 9 18 

Stipulations : 

(See Calendar Practice.) 

Submitting case: 

On printed arguments. 12 lb 
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Time: Rui«. p«p. 

counsel limited to two hours in 

argument 19 28 

enlarging 16 21 

within which printed copies of 

case are to be served on a 1 verse 

party 7 13 

for making and filing return 2 9 

Writ of error: 

how to be put on calendar after 

same is made up 11 18 

how to be noticed 11 Id 
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SUPREME COURT, 

Adopted November 24, 1874. 
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Adopted pursuant to section 13 of chapter 408 of 
Laws of 1870, in Convention of Justices and 
Judges at an adjourned meeting held at the 
Capitol in the city of Albany* on the Zith day 
of November, 1874. 

Ordered-, That the following rules shall com- 
mence and take effect on the first day of Febru- 
ary, 1875. 

RULE 1. 

Applicants for admission to practice as attor- 
neys and counselors of the courts, who are entf- 
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tied to examination, shall be examined in con- 
formity to Rule I of the u rules and regulations 
established by the judges of the court of appeals in 
relation to admission of attorneys, solicitors and 
counselors,*' 

Rule 1, 1868, amended. Rale 1, 1870, amended; see 
ante, p. 28 ; and notes, Voortais' Code, p. 693. 

RULE 2. 

To entitle an applicant to examination, he must 
produce to the court proof, of his compliance with 
the ll rulesand regulations established by the judges 
of the court of appeals in relation to the admis- 
sion of attorneys, solicitors and counselors in the 
several courts of this State." 

And to entitle him to admission, such applicant 
most sustain a satisfactory examination upon the 
law of real and personal property, contracts, 
partnership, negotiable paper, principal and 
agent, principal and surety, insurance, executors 
and administrators, bailments, corporations, per- 
sonal rights, domestic relations, wills, equity, 
jurisprudence, pleadings, practice and evidence, 
and these rules of the courts. 

Applicants admitted shall sign a roll, and sub- 
scribe and take the constitutional oath of office. 

Rule 2 of 1858, Rule 2 of 1870, amended ; see notes, 
Voorhis' Code, p. 694 ; also ante, p. 28, et aeq. 
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RULE 8 

Papers shall be filed in the county specified in 

the complaint as the place of trial In case the 

place of trial is changed, the papers then on file, 

and those afterward filed, shall be filed in the 

clerk's qffice of the county specified in the order; 

and all other papers in the cause shall be filed in 

the county so specified. 

Part of Rule 3, 1858, Rule 3 of 1870; see notes, Yoorhift' 
Code, pp. 695. 696. 

RULE 4. 
When the affidavits and papers upon a non-enu- 
merated motion are required by law, or by the rules 
of the court, to be filed, and the order to be entered 
in a county other than that in which the motion 
to made, the clerk shall deliver to the party pre- 
vailing in the motion, unless the court shall other- 
wise direct, a certified copy of the rough minutes, 
showing what papers were used or read, together 
with the affidavits and papers used or read upon 
such motion, with a note of the decision thereon, 
or the order directed to be entered, properly cer- 
tified. And it shall be the duty of the party to 
whom such papers are delivered to cause the same 
to be filed, and the proper order entered, in the 
proper county, within ten days thereafter, or, in 
default thereof, he shall lose the benefit of the 
said order, and the same shall be deemed vacated. 

Part of Rule 3, 1858; Rule 4 of 1870, amended; 
notes, Voorhls* Code, p. 695. 
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RULE 0. 

It shall be the duty of the plaintiff's attorney 
forthwith to file with the clerk of the court all 
undertakings given upon procuring an order of 
arrest, an injunction or an attachment, with the 
approval of the justice or judge taking the same 
indorsed thereon; and in case such undertakings 
shall not be so filed, the defendant shall be at 
liberty to move the court to vacate the proceed- 
ings for irregularity, with costs, as if no under- 
taking had been given. It shall also be the duty 
of the attorney to file at the same time, and under 
the like penalty, the affidavits upon which an in- 
junction or attachment has been granted, and also 
the affidavit upon which an order for the service 
of a summons by publication, or an order for a 
substituted service of a summons, has been 
granted, together with the order for such ser- 
vice. 

Rule 4 of 1&V8, amended; Rule 5 of 1870; see notes, 
Voorhls' Code, p. 696 ; 10 Abb. Pr. (N. S.) 385. 

RULE 6. 

The Sheriff shall file with the clerk the order or 
process and original affidavits on which an arrest 
is made, within ten days after the arrest. A copy 
of this rule shaU be indorsed on the order of arrest 
before Us delivery to the sheriff. 

Rule 7 of 1808; Rule 6 of 1870, amended. 
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RULE 7. 

When any order on a non-enumerated motion is 
entered, all the papers used on the motion shall 
be specified in the order and filed with the clerk, 
or the same may be set aside as irregular. 

Rule 7 of 1870, amended ; see 4 N. Y. Sup. 683. 

RULE a 

Whenever bail are required to justify, they shall 
justify within the county where the defendant 
shall have been arrested, or where the ball reside. 
In no case shall an attorney be surety on any 
undertaking, or bond required by law in any 
action or proceeding* or be baU in any civil or 
criminal case or proceeding. 

Rule 5 of 1858, amended ; Rule 8 of 1870, amended. 

RULE 9. 

Whenever a justice or other officer approves of 
the security to be given in any case, or reports 
upon its sufficiency, it shall be his duty to require 
personal sureties to justify, or, if the security 
offered is by way of mortgage on real estate, to re- 
quire proof of the value of such real estate. And all 
oonds and undertakings, and other securities in 
writing, shall be duly proved or acknowledged, in 
like manner as deeds of real estate, before the 
same shall be received or filed. 

Rule 6 of 1858; Rule 9 of 1870; tee notes, VoortuV 
Code, D, 697. 



68 BULKS OF THE 

RULE 10. 

At any time after the day when it is the duty of 
the sheriff or other officer to return, deliver or file 
any process or other paper, by the provisions of 
the Code of Procedure or by (he rules of the court*, 
any party entitled to have such act done may 
serve on the officer a notice to return, deliver or 
file such process or other paper, as the case may 
be, within ten days, or show cause at a special 
term, to be designated in said notice, why an 
attachment should not issue against him. 

Bale 8 of 1898. modified ; Bule 10 of 1870, amended ; 
gee A3 N. Y. 349; 6 Lans. 214. 

RULE 11. 

The several clerks of the courts shall keep in 
their respective offices, in addition to the "Judg- 
ment Book," required to be kept by section 279 of 
the Code of Procedure. 

1. A book properly indexed, in which shall be 
entered the title of all civil actions and special 
proceedings, with proper entries under each, de- 
noting the papers filed and the orders made, and 
the steps taken therein, with the dates of the sev- 
eral proceedings. 

2. An index of &fl bonds and undertakings filed 
in the office stating, in appropriate columns, the 
title of the cause or proceeding in which it is given, 
with a general statement of its condition, or a 
reference to the statute under which it is given; 
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the date when and before whom acknowledged or 
proved, by whom approved, and when filed, with 
a statement of any disposition or order made of 
or concerning it. 

8. Such other books, properly indexed, as may 
be necessary to enter the minutes of the court! 
docket judgments, enter orders and all other nec- 
essary matters and proceedings; and such other 
books as the courts of the respective departments 
at a General Term may direct. 

Part of Bale 9 of 1808; Bale 11 of 1870, amended; see 
notes, Voorhis* Code, p. 698; 4 N. Y. Sup. 292. 

RULE 13. 

Judgments shall only be filed and entered, or 
docketed, in the office of the clerks of the courts 
of this state, within the hours during which, by 
law, they are required to keep open their respect- 
ive offices for the transaction of business, and at 
no other time. 

Part of Bale 9 of 1858 ; Rule 12 of 1870 ; see notes, Voor- 
his' Code, p. 698; 54 N. T. 97; 55lid. 647. 

RULE 18. 

On process or papers to be served, the attorney, 
besides subscribing or indorsing his name, shall 
add thereto his place of business, and if he shall 
neglect to do so, papers may be served on him at 
his place of residence, through the mail, by direct 
ing them according to the best information which 
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can conveniently be obtained concerning his resi- 
dence, and paying postage thereon. If neither 
place of business nor residence can be found, ser- 
vice may be made by filing the papers with the 
clerk. This rule shall apply to a party who prose- 
cutes or defends in person, whether he be an 
attorney or not. 

Bale 10 of 1858, amended ; Bale 13 of 1870; see note, 
Voorhis* Code, p. 698. 

RULE 14. 

Service of notice of an appearance, or retainer 
generally, by an attorney for the defendant, shall, 
in all cases, be deemed an appearance. And the 
plaintiff, on filing such notice, at any time there- 
after, with proof of service thereof, may have the 
appearance of the defendant entered, as of the 
time when such notice was served. 

Bale 11 of 1858 ; Bale 14 of 1870 ; 6ee note, Voorhls' 
Code, p. 698; 4 N. Y. Sap. 196; 15 Abb. Pr. (N. S.) 24; 
13 id. 295; 65 Barb. 293: 46 How. Pr. 441; 4 Lans. 2; 3 
N. Y. Sap. 608; 46 How. Pr. 114; 1 Han. 213. 

RULE 15. 

An attorney may be changed by consent, or upon 
application of the client, upon cause shown, and 
upon such terms as shall be just, by the order of 
the court or a judge thereof, and not otherwise. 

Rule 12 of 1858; Bale 15 of 1870, amended; aee note, 
Voorhis' Code, p. 699. 
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EULE 18. 

No private agreement or consent between the 
parties or their attorneys, in respect to the pro- 
ceedings in a cause, shall be binding, unless the 
same shall have been reduced to the form of an 
order by consent, and entered, or unless the evi- 
dence thereof shall be in writing, subscribed by 
the party against whom the same shall be alleged, 
or by his attorney or counsel. 

Rule 13 of 1858; Rule 16 of 1870; see note. Voorhls' 
Oode, p. 699: Moak's note to Clarke's Chy. Rep. 2. r >4,ed. 
1869; 55 N. Y. 673; 52 id. 306; 53 id. 536; 1 Hun. 305. 

RULE 17. 

All consents providing for the payment of money 
out of court shall be acknowledged before an offi- 
cer authorized to take the acknowledgment of 
deeds, before any order is granted. 

Rule 17 of 1870. 

RULE 18. 

Applications may be made in the manner pro- 
vided by law, to compel the production and dis- 
covery of books, papers and documents relating 
to the merits of any civil action pending in court, 
or of any defense in such action, in the following 
cases: 

1. By the plaintiff, to compel the discovery of 
books, papers or documents in the possession or 
under the control of the defendant, which may 



62 BULE8 OF THE 

be necessary to enable the plaintiff to frame his 
complaint, or to answer any pleading of the de- 
fendant. 

2. The plaintiff may be compelled to make the 
like discovery of books, papers or documents 
when the same shall be necessary to enable 
the defendant to answer any pleading of the 
plaintiff. 

8. Either party may be compelled to make dis- 
covery, as provided by section 888 of the Code. 

Rule 14 of 1898; Rule 18 of 1870; see note, VoorbJa* 
Code/? 388: 65 N. Y. 518; 4 N. Y. Sup. 540: 61 Barb. 
347; Wait's It., vol. 2, pp. 521-584. 

RULE 19. 

The moving papers, upon the application for 
such discovery, shall state the facts and circum- 
stances on which the same is claimed, and shall 
be verified by affidavit, stating that the books, 
papers and documents, whereof discovery is 
sought, are not in the possession nor under the 
control of the party applying therefor. The party 
applying shall show, to the satisfaction of the 
court or judge, the materiality and necessity of 
the discovery sought, the particular information 
which he requires, and that there are entries, in 
the book or paper referred to, of the matter he 
seeks a discovery of. 

Rule 15 of 1858, amended; Rule 19 of 1870: 1 MoN. ft 
Gord. 191 ; 1 Sim. 490, note; 2 J. & S. (34 N, T. 8upr. 
Ct. R.) 28, ¥ 
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BULB 90. 

The order for granting the discovery shall 
specify the mode in which the same is to be made, 
which may be either by requiring the party to de- 
liver sworn copies of the matters to be discovered 
or by requiring hi™ to produce and deposit the 
same with the clerk, unless otherwise directed in 
the order. The order shall also specify the time 
within which the discovery is to be made. And 
when papers are required to be deposited, the 
order shall specify the time the deposit shall con- 
tinue, upon proof of an omission to comply with 
the order, and upon notice to the opposite party, 
the court may grant a further order either to dis- 
miss the plaintiff* s complaint* strike out the de- 
fendant's answer, or debarring him from a par- 
ticular defense in relation to which such discovery 
is sought. 

Rule 16 of 1858 ; Rule 20 of 1870, amended ; see note, 
Voorhis' Code, p. 701: 65 N. Y. 518; 65 Barb. 185; 14 
Abb. Pt. (N. 8.) 119 ; id. 127. 

RULE 21 

The application for an examination under § 891 
of the Code shall be upon an affidavit disclosing 
the nature of the discovery sought to enable the 
party to prove his case or defense on the trial. 
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and how the same is material in aid of the prose- 
cution or defense. 

Rule 21 of 1870, modified ; see 12 Abb. Pr. (K. 8.) 301 ; 
15 Id. 184 ; 3 N. Y. Sup. 755; 12 Abb. Pr. (N. 8.) 244 : 14 
Id. 119; lb. 127; 43 How. Pr. 219. 

RULE 82, 

The order directing the discovery of oooks, 
papers or documents shall operate as a stay of all 
other proceedings in the cause, until such order 
shall have been complied with or vacated; and 
the party obtaining such order, after the same 
shall be complied with or vacated, shall have the 
like time to prepare his complaint, answer, reply 
or demurrer, to which he was entitled at the mak- 
ing of the order. But the justice, in granting the 
order, may limit its effect, by declaring how far it 
shall operate as a stay of proceedings. 

Rule 17 of 1858 ; Rule 22 of 1870. 

RULE 23. 

Where the service of the summons, and of the 
complaint or notice, if any, accompanying the 
same, shall be made by any other person than the 
sheriff, it shall be necessary for such person to 
state, in his affidavit of service, his age, or that he 
is more than twenty-one years of age, when and at 
what particular place, and in what manner* he 
served the same, and that he knew the person 
served to be the person mentioned and described 



SUPREME COURT. 65 

in the summons as defendant therein; and also to 
state in his affidavit that he left with the defend- 
ant such copy, as well as delivered it to him. 

Rule 18 of 1858, amended ; Rule 23 of 1870, amended ; 
see note, Voorhis' Code, p. 701. 

RULE 24. 

In actions for divorce, the affidavit, in addition 
to the requirements of Rule 23, shall state what 
knowledge the affiant had of the person served 
being the defendant, and how he acquired such 
knowledge. The court may require the affiant to 
appear in court, or before the refereeifa reference 
be ordered, and be examined in respect thereto. 

Rule 24 of 1870, amended. 

RULE 25. 

In all cases of more than one distinct cause of 
action, defense, counter-claim or reply, the same 
shall not only be separately stated, but plainly 
numbered. 

Rule 19 of 1858; Rule 25 of 1870; see note, Voorhis* 
Code, p. 702. 

RULE 26. 

Any pleading, deposition, affidavit, case, bill of 
exceptions, report, paper or judgment, exceeding 
two folios in length, shall be distinctly numbered 
and marked at each folio in the margin thereof, 
and all copies, either for the parties or the court, 
shall be numbered or marked in the margin, so as 
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to conform to the original draft or entry, and to 
each other, and shall be Indorsed with the title of 
the cause. And all the pleadings and other pro- 
ceedings, and copies thereof, shall be fairly and 
legibly written; and if not so written and foiloed 
and indorsed as aforesaid, the clerks shall not file 
the same, nor will the court hear any motion or 
application founded thereon. Service of letter- 
press copies of papers shall not be deemed a com- 
pliance with, this rule, and no such copies shall he 
filed or delivered to the court. The party upon 
whom the paper is served shall be deemed to have 
waived the objection, unless within twenty-four 
hours after the receipt thereof he returns such 
papers to the party serving the same, with a state- 
ment of the particular objection to its receipt. 
But this waiver shall not apply to papers required 
to be fUed or delivered to the court, B shall be the 
duty of the attorney, by whom the copy pleadings 
shall be furnished for the use of court on a trial, 
to plainly designate on each pleading the part or 
pdrts thereof claimed to be admitted or contro- 
verted by the succeeding pleading. 

Rale 20 of 1858 • Rale 26 of 1870, amended ; see note, 
voorhta' Code, p. 702. 

RULE 27. 

Non-enumerated motions in the supreme court, 
except in the first district, shall be noticed for the 
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first day of the term or sitting of the court, accom- 

panied with copies of the affidavits and papers on 

which the same shall be made, and the notice shall 

not be for a later day, unless sufficient cause be 

shown (and contained in the affidavit served) for 

not giving notice for the first day. In other courts 

motions may be made on any day designated by 

the judges. 

Bale 49 of 1858; Rule 27 of 1*70, amended; see note, 
Yoorhis' Code, p. 721 ; 4 N. Y. Sup. 196. 

RULE 28. 

Motions to strike out of any pleading matter 
alleged to be irrelevant or redundant, and motions 
to correct a pleading on the ground of its being 
14 so indefinite or uncertain that the precise nature 
of the charge or defense is not apparent," must 
be noticed before demurring or answering; the 
pleading, and within twenty days from the ser- 
vice thereof. 

Rule SO of 1853; Bale 28 of 1870; see 43 How. Pr. 271. 

RULE 29. 

Whenever it shall be necessary, in any affidavit, 
to swear to the advice of counsel, the party shall, 
in addition to what has usually been inserted, 
swear that he has fully and fairly stated the case 
to his counsel, and shall give the name and place 
of residence of such counsel When an affidavit 
of merits has once been filed and served under 
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Rule 36, no other shall be necessary. But on 
making a motion, such service and filing must be 
shown by affidavit. 

Bale 21 of 1858, amended ; Rule 29 of 1870, amended. 

RULE 80. 

No order extending the time to answer or de- 
mur to a complaint shall be granted, unless the 
party applying for such order shall present to the 
justice or judge to whom the application shall be 
made an affidavit of merits, or proof that it has 
been filed, or an affidavit of the attorney or coun- 
sel retained to defend the action, that, from the 
statement of the case, in the action made to him 
by the defendant, he verily believes that the de- 
fendant has a good and substantial defense upon 
the merits, to the cause of action set forth in the 
complaint, or to some part thereof. And the affi- 
davit shall state whether any and what extension 
or extensions of time to answer or demur have 
been granted by stipulation or order, and where 
extent/tons have "been had, the date of issue 
shall be twenty days after the service of the com- 
plaint. 

Rule 22 of 1858; Rule 30 of 1870, amended; see notes, 
Voorhis' Code, p. 703. 

RULE 81. 

If any application for an order be made to any 
Judge or justice, and such order be refused, in 
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whole or in part, or be granted conditionally, or 
on terms, no subsequent application, upon the 
same state of facts, shall be made to any other 
judge or justice; and if, upon such subsequent 
application, any order be made, it shall be revoked. 
A violation of the foregoing provision by any 
attorney or party, shall be deemed a contempt of 
court, and punished as sueh. And whenever a 
subsequent application upon an alleged different 
state of facts shall bemads, it shall be shown by 
affidavit what application was before made, when 
and to w hat judge or court, and what order or deci- 
sion was mdde thereon, and what new facts are 
claimed to be shown, and for the omission to com- 
ply with this requirment, any order made on such 
subsequent application shall be revoked. 

Rule 23 of 1858, modified ; Rule 31 of 1870, amended} 
see. 11 Abb. Pr. (N. 8.) 74 ; 9 id. 370; 4 N. Y, Sup. 670. 

RULE 82. 

In all cases where a motion shall be granted on 
payment of costs, or on the performance of any 
condition, or where the order shall require such 
payment or performance, the party whose duty it 
shall be to comply therewith shall have twenty 
days for that purpose, unless otherwise directed 
in the order. But where costs tol>e adjusted are 
to be paid, the party shall have fifteen days to 
comply with the role, after the costs shall have 
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been adjusted by the clerk on notice, unless other- 
wise ordered. 

Rule 57 of 1858; Rule 32 of 1870; see note. Voorhia' 
Code, p. 722; 4 Daly, 477. 

RULE 88. 

When the plaintiff in an action in the supreme 
court, is entitled to judgment, upon the failure of 
the defendant to answer the complaint, and the 
relief demanded requires application to be made 
to the court, such application may be made at any 
special term, in the district embracing the county 
in which the action is triable, or in an adjoining 
county; such application may also be made, ex- 
cept in the first district, at a circuit court in the 
county in which the action is triable. But when 
a reference or writ of inquiry shall be ordered, the 
same shall be executed in the county in which the 
action is triable, unless the court shall otherwise 
order. 

Rule 24 of 1858 ; Rule 33 of 1870, amended. 

RULE 84. 

In actions for the recovery of money only, when 
the summons has been served by publication, 
under § 135 of the Code, no judgment shall be en- 
tered, unless the plaintiff, at the time of making 
the application for judgment if the case be one in 
which an attachment may be issued, shall show by 
affidavit that an attachment has been issued in 
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the action, and levied upon property belonging to 
the defendant; which affidavit shall contain a 
specific description of such property, and a state- 
ment of its value, and shall be attached to and 
filed with the affidavits of publication; nor unless 
the plaintiff shall, at the same time, produce and 
file with the clerk an undertaking for not less than 
the amount of the judgment, with two sureties to 
be approved by the court, that the plaintiff will 
abide the order of the court touching the restitu- 
tion of any estate or effects which may be directed 
by such judgment to be transferred or delivered, 
or the restitution of any money that may be col- 
lected under or by virtue of such judgment, in 
case the defendant or his representatives shall 
apply, and be admitted, to defend the action, and 
shall succeed in such defense, or in cane the attach- 
ment and judgment shall be vacated and set aside, 
for irregularity. 

Rule 25 of 1858 ; Rule 34 of 1870, amended ; see note 
Voorhls' Code, p. 704. 

RULE 85. 

Orders granted on petitions, or relating thereto, 
shall refer to such petitions by the names and de- 
scriptions of the petitioners, and the date of the 
petitions, if the same be dated, without reciting 
or setting forth the tenor or substance thereof un- 
necessarily. Any order or judgment directing the 
payment of money, or affecting the title to prop- 
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erty, if founded on petition where no complaint 
is filed, may, at the request of any party interest- 
ed, be enrolled and docketed as other judgments. 

Rule 56 of 1858 ; .Rule 35 of 1870 ; see note, Voorhis' 
Code, p. 722. 

RULE 36. 

Inquests may be taken in actions, out of their 

order on the calendar, in cases in which they were 

heretofore allowed at the opening of the court, on 

any day after the first day of the court, provided 

a sufficient affidavit of merits shall not have been 

filed and served. 

Rule 29 of 1858, amended; Rule 36 of 1870: see note, 
Voorhis' Code, p. 705. When answer verified not nee- 
essary, Code, 1876, 5 258. 

RULE 37. 

On the trial of issues of fact, one counsel only 
on each side shall examine or cross-examine a 
witness, and one counsel only on each side shall 
sum up the cause; and, during such examination, 
the examining counsel shall stand, and the testi- 
mony, if taken down in writing, shall be written 
by some person other than the examining counsel; 
but the justice who holds the court may otherwise 
order, or dispense with this requirement. 

No counsel shall occupy more than one hour in 
summing up, unless by permission of the court. 

Rale 30 of 1858 ; Rule 37 of 1870. 



SUPREME COURT. 78 

RULE 88. 

It shall not be necessary to call the plaintiff 
when the jury return to the bar to deliver their 
verdict; and the plaintiff shall have no right to 
submit to a nonsuit after the jury have gone from 
the bar to consider of their verdict. 

Rule 31 of 1858 ; Rule 38 of 1870. 

RULE 89. 

On a hearing before referees, the plaintiff may 
submit to a nonsuit or dismissal of his complaint, 
or may be nonsuited, or his complaint be dismissed, 
in. like manner as upon a trial, at any time before 
the cause has been finally submitted to the refer- 
ees for their decision. In which case the referees 
shall report according to the fact, and judgment 
may thereupon be perfected by the defendant. 
Upon a trial by referees, they shall, in their decis- 
ion and final report, state the facts found by them 
and their conclusions of law separately; a copy 
of which shall be served with notice of the judg- 
ment, and the time within which exceptions may 
be taken to the report shall be computed from the 
time of such service. 

In references, other than for the trial of the 
issues in an action, or for computing the amount 
due in foreclosure cases, the testimony of the wit- 
ness shall be signed by them, and the report of the 
referee shall be filed with the testimony; and a 

10 
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note of the day of the filing shall be entered by 
the clerk in the proper book, under the title of the 
cause or proceeding, and the said report shall 
become absolute, and stand as in all things con- 
firmed, unless exceptions thereto are filed and 
served within eight days after the service of notice 
of the filing the same. If exceptions are filed and 
served within such time, the same may be brought 
to a hearing at any special term thereafter, on the 
notice of any party interested therein. 

Rule 32 of 1858, amended ; Rule 39 of 1870 : see note, 
Voorhls' Code. p. 707 : 46 N. Y. 259; 10 Alb. Law J. 334 ; 
54 N. Y. 217; 52 id. 202; Id. 28; 50 id. 665; 65 Barb. 32; 
47 N. Y. 407; 56 Id. 504 ; 10 Abb. Pr. (N. 8.) 237 ; 53 N. 
Y. 483; 47 Id. 443; 49 id. 661; 46 id. 496; 47 id. 89; 65 
Barb. 136; id. 464; 6 Lans. 420; 7 id. 511; 58 N. Y. 667; 
4 N. Y. Sup. 664. 

RULE 40. 

In cases where the trial of issues of fact is not 
provided for in section 253 of the Code, if either 
party shall desire a trial by jury, such party shall, 
within ten days after issue joined, give notice of 
a special motion to be made upon the pleadings, 
that the whole issue, or any specific questions of 
facts involved therein, be tried by jury. With the 
notice of motion shall be served a copy of the 
question of fact proposed to be submitted to the 
jury for trial, and in proper form to be incorpo- 
rated in the order; and the court or judge may 
settle the issues, or may* refer it to a referee to 
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settle the issues. Such issues must be settled in 
the form prescribed in section 72 of the Code of 
Procedure. In all actions for divorce, when issue 
is joined, by the pleadings upon the question of 
adultery, such issue shall not be tried by a jury 
until the issue to be tried shall be settled in like 
manner as in other actions where issues arising 
out of the pleadings are required to be settled. 

When any specific questions of fact involved in 
an action, or any question of fact not put in issue, 
is ordered to be tried by a jury, as a substitute for 
a feigned issue, and has been tried, or a reference 
other than of the whole issue has been ordered 
under section 271 of the Code, and a trial had, if 
either party shall desire to apply for a new trial, 
on the ground of any error of the judge or referee, 
or on the ground that the verdict or report is 
against evidence (except when the judge directs 
such motion to be made upon his minutes, at the 
same term or court at which the issues are tried), 
a case or exceptions shall be made, or a case con- 
taining exceptions, as the case may require, which 
case or exceptions shall be served and settled in 
the manner prescribed by the rules of court for 
the settlement of cases and exceptions in other 
cases. Such motions shall be made in the first 
instance at special term; and if neither party 
moves for a new trial in such case, they shall be 
deemed to have acquiesced in the decision of the 
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judge op referee and the verdict of the jury or 
report of the referee; and the same shall not be 
questioned upon the final hearing of the cause, or 
in any subsequent proceeding therein. 

Rule 33 of 1808: Rule 40 of 1870; see notes, Voorh is' 
Code, p. 708; 2 N. T. Sup. 501: 7 Lans. 249; 50 N. Y. 
672; 44 Id. 663; 2N. Y. Sup. 393; 64 Barb. 189; 51 N. 
Y. 43; 55 id. 41 ; 52 id. 471; 7 Lans. 46. 

EULE41. 

Whenever it shall be intended to move for a new 
trial (except for irregularity, surprise, or upon 
the minutes of the judge), or to review by ap- 
peal or otherwise, a trial by jury, by the court, or 
by referees, a case or exceptions, or case con 
taining exceptions, as may be proper and the 
party may elect, shall be prepared by the party 
intending to make the motion, or to review the 
trial, and a copy thereof shall be served on the 
opposite party within ten days after trial, if by a 
jury, or after written notice of the filing of the 
decision or report, if the trial be by the court or 
by referees; and the party served may, within 
ten days thereafter, propose amendments thereto 
and serve a copy on the party proposing the case 
or exceptions, who may then, within four days 
thereafter, serve the opposite party with a notice, 
that the case or exceptions, with the proposed 
amendments, will be submitted, at a time and 
place to be specified in the notice, to the justice 
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or referee before whom the cause was tried, for 
settlement. The justice or referee shall there- 
upon correct and settle the case according to the 
facts, and shall at that time pass on such other 
questions of facts as maybe required by either 
party, and may be material to the issue. The 
time for settling the. case must be specified in the 
notice, and it shall not be less than four nor more 
than twenty days after service of such notice. 
The lines of the case shall be so numbered that 
each copy shall correspond. Cases reserved for 
argument and special verdicts shall be settled in 
the same manner. 

When the evidence is taken by an official 
stenographic reporter, the testimony as taken by 
him may be inserted as the evidence in the case, 
subject to amendment on the settlement of the 
case. 

The parties may agree on the facts proven, to 
be inserted in the case instead of the testimony, 
on the approval of the justice. 

Rule 34 of 1R58 amended ; Rule 41 of 1870 amended,* 
See note.Voorhls' Code, p. 209; 57 Barb. 204, 210 ; 4 N Y. 
Sup. 1 ; 65 Barb. 32; 63 id. 468; 49 N. Y. 645; 46 id. 627 
42 Id. 432; 3 N- Y. Sup. 754. 

RULE 42. 

If the party shall omit to make a case within 
the time above limited, he shall be deemed to 
have waived his right thereto; and when a case is 
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made, and the parties shall omit, within the sev- 
eral times above limited, the one party to propose 
amendments, and the other to notify an appear- 
ance before the justice or referee, they shall re- 
spectively be deemed, the former to have agreed 
to the case as proposed, and the latter to have 
agreed to the amendments as proposed. 

Rule 35 of 1858; Rule 42 of 1870. 

RULE 48. 

A buT, of exceptions shall only contain-so much 
of the evidence as may be necessary to present 
the questions of law upon which the same were 
taken on the trial; and it shall be the duty of the 
justice, upon settlement, to strike out all the evi- 
dence and other matters which shall not have 
been necessarily inserted. 

Whenever amendments are proposed to a case 
or exceptions, the party proposing such case or 
exceptions shall, before submitting the same to 
the judge or justice for settlement, mark upon 
the several amendments his proposed allowance 
or disallowance thereof, and shall have plainly 
marked thereon and also upon the stenographer' a 
minutes the parts to which the proposed amend- 
ments are applicable, together with the number of 
the amendment. And if the party proposing the 
amendments claims that the case should be made 
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to conform to the minutes of the stenographer, he 

must refer at the end of each amendment to the 

proper page of such minutes. 

Rule 36 of 1858; Rule 43 of 1870 amended; see notes, 
Yoorhis' Code, p. 710; 3 N. Y. Sup. 506; 4 Id. 1. 

KULE 44. 

When a party makes a case or exceptions, he 
shall procure the same to be filed within ten 
days after the same shall be settled and signed, 
or ordered to be filed, or it shall be deemed 
abandoned, unless the time is extended by a 

Justice. 

No case or exceptions to be annexed to the judg- 
ment-roU, shall hereafter be filed by the clerk of 
the court, unless the same is so ordered by the 
judge or referee who tried the cause. 

And on filing affidavit that such case or ex- 
ceptions has not been filed, and showing the. 
time of the settlement thereof and the date of 
such order, and that more than ten days have 
elapsed from the time of such order, or from 
the expiration of the time to which it was ex- 
tended, an order of course may be entered de- 
claring the same abandoned, and the party 
may proceed as if no case or exceptions had 
been made. 

Rule 37 of 1858 amended, Rule 44 of 1870 amended, see 
note Voorhls' Code, p. 711 ; 1 N. Y. Sup. 95 ; 2 id. 353. . 



80 RULES OF THE 

RULE 45. 

Whenever an issue of fact triable by a jury, in 
any action pending in any of the courts in the 
first district, has been joined, and the plaintiff 
therein shaUfaU to bring the same to trial accord- 
ing to the course and practice of the court, the 
defendant at any time after younger issues shall 
have been tried in their regular order, may move 
at special term for the dismissal of the complaint 
with costs. 

If it be made to appear to the court that the 
neglect of the plaintiff to bring the action to trial 
has not been unreasonable, the court may permit 
the plaintiff, on such terms as may be just, to bring 
the said, action to trial at a future term or circuit. 

Whenever in any action an issue shaU have been 
joined, if the defendant be imprisoned under an 
order of arrest, in the action, or if the property of 
the defendant be held under attachment, the ac- 
tion shall be placed on a preferred calendar, and 
the note of issue filed shall state the fact, that the 
case is thus to he preferred ; and where the action 
is not so placed, the defendant, on two days* notice, 
may move to have the same preferred and set 
down for trial. 

New. 

RULE 48. 

All questions for argument, and all motions shall 
be brought before the court on a notice, or when 
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a notice less than eight days is prescribed by the 
Judge or court, under section 402 of the Code, by 
an order to show cause; andif the opposite party 
shall not appear to oppose, the party making the 
"on or obtaining the order shall be entitted to 
the rule or judgment moved for, on proof of due 
service of the notice or order and papers required 
to be served by him, unless the court shall other- 

wise direct. - 

Such order to show cause shall in no case he 
granted unless a special and sufflcUnt reason for 
feauiring a shorter notice than eight ^jsjhall he 
STthepaperspresented, ^dthepar^s^ 
tahis affidavit, state the present condition of the 
action and whether at issue, and if not yet trtea, 
the time appointed for holding the next trM term 
or circuit where the action is triable. The order 
shall also (except in the first judicial district) be 
returnable only before the judge who grants it or 
at a special term appointed to be held in the dis- 
trict in which such judge resides. 

No order except in the first judicial district, 
served after the action shall have been noticed for 
trial if served within ten days of the circuit or 
trial term, shall have the effect to stay the pro- 
ceedings in the action, unless made at the circuit 
where^ch action is to be tried, or by the 3 udge 
who is appointed or who is to hold such circuit or 
trial term. 

11 
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When the motion is for irregularity, the notice 
or order shall specify the irregularity complained 
of. This rule, so far as it permits a judgment by 
default, or by the consent of the adverse party, 
shall not extend to a complaint for a divorce. 

Rule 39 of 1858; Rule 46 of 1870, amended; see note, 
Voorhls' Code, p. 712. The case in 7 Abb. 76 was decided 
In July ls/w, before the rules of 1858 took efrect ; bo as to 
case In 6 How. 345. Under rules of 1858, and this rule, 
anv judpre mav grant an order to show cause in court, or 
before himself. 1 Van Sant. Eq. Pr. 360, 429; 1 Till, k 
Shear. Pr. 414 ; see 65 Barb. 185 ; 62 id. 280. 

RULE 47. 

Enumerated motions are motions arising on 
special verdict, issues of law, cases, exceptions, 
appeals from orders sustaining or overruling de- 
murrers, appeals from a judgment or order grant- 
ing or refusing a new trial in an inferior court, 
appeals by virtue of § 348 of the Code, and agreed 
cases submitted under § 372 of the Code, and appeals 
from final orders and decrees of surrogate's courts. 

Non-enumerated motions* include all other ques- 
tions submitted to the court, and shall be heard at 
special term, except when otherwise directed by 
law. 

Contested motions shall not be noticed or 
brought to a hearing at any special term held at 
the same time and place with a circuit, except in 
actions upon the calendar for trial at su.ch circuit, 
and in which the hearing of the motion is necet- 



N 
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sary to the disposal of the cause, and except, also 
that, in counties in which no special term distinct 
from, a circuit is appointed to be held, motions in 
actions, triable in any such county, may be noticed 
and brought on at the time of holding the circuit 
and special term in the county in which such ac- 
tions are triable. 

Rule 40 of 1858, amended : Rule 37 of 1870, amended; 
see note, Voorhts* Code, p. 714. 

RULE 48. 

Notes of issue for the general term shall be 
filed eight days before the commencement of 
the court at which the causes may be noticed. 
The clerk shall prepare a calendar for the gen- 
eral term, and cause the same to be printed, 
for each of the justices holding the court. Ap- 
peals shall be placed on the calendar according 
to the date of the service of the notice of 
appeal, and other cases as of the time when 
the question to be reviewed arose. Appeals in 
norwnum&rabed motions shall also be placed 
separately and be first called on the calendar. 
Gases entitled to preference shall be placed on 
a separate calendar. 

Rule 41 ofl858 amended, Rule 48 of 1870 amended ; see 
notes, Voorhls' Code, p. 7J4 ; 43 How. Pr. 45 ; 13 Abb. Pr. 
(N S.) 175. For statutory provisions relating to pre- 
ferred causes, see Laws 1870, ch. 49; Laws 1871, ch. 625, 
#33,38; Laws 1871, ch. 733; Laws 1869, ch. 433, 2 5; 
Laws 1858, ch. 37. 
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BULB 49. 

Enumerated motions shall be noticed for the 
first day of the term by either party. 

The papers to be furnished on such motions 
shall be a copy of the pleadings, when the 
question arises on the pleadings, or any part 
thereof, or of such parts only as relate to the 
question raised by the demurrer, a copy of the 
special verdict, return or other papers on 
which the question arises ; and the party whose 
duty it is to furnish the papers shall serve a 
copy on the opposite party, except upon trial 
of issues of law, at least eight days before the 
time the matter may be noticed for argument. 
If the party whose duty it is to furnish the 
papers shall neglect to do so, the opposite 
party shall be entitled to move, on affidavit 
and on four days* notice of motion, that the 
cause be struck from the calendar (whichever 
party may have noticed it for argument), and 
that judgment be rendered in his favor, pro- 
vided, however, that, in mortgage and partition 
cases, where the plaintiff *s rights are not con- 
tested, no copies of pleadings need be furnished 
to the court. 

The papers shall be furnished by the plain- 
tiff, when the question arises on special verdict, 
and by the party demurring or appealing, in 
cases of demurrer, and in all other oases by the 
party making the motion. 
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Bach party shall prefix to his points a concise 
statement of the facts of the case, with refer- 
ence to the folios, and, if such statement is 
not furnished, no discussion of the facts by the 
party omitting such statement will be per- 
mitted. 

Rule 42 of 1858 amended, Rule 49 of 1870 amended; see 
note, Voorhis' Code, p. 714; 13 Abb. Pr. (N. S.) 338. 

RULE 50. 

When an appeal is noticed for a general term 
in cases embraced in chapter 3 of title 11 of the 
Code, and of § 348 of the Code, the appellant 
shall furnish the papers for the court, which con- 
sist of a copy of the judgment roll, together with 
a statement showing the time of the commence- 
ment of the suit, and of the service of the re- 
spective pleadings, the names of the original par- 
ties in full, the change of parties, if any has 
taken place pending the suit; to which shall be 
added the opinion of the court below, or an affi- 
davit that no opinion in writing was given, or, if 
given, that a copy could not be procured. 

At the commencement of the argument, the 
appellant shall furnish five printed copies of the 
papers to the clerk of the court, and the respective 
parties shall each deliver to the clerk five printed 
copies of the points on which they intend to rely, 
with a reference to the authorities which they in* 
tend to c#e. These papers shaU be in addition to 
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the number required by the special rules of the re- 
spective general terms. The clerk shall deliver one 
copy of the papers and points required by this 
rule to each of the judges holding the term, and 
two copies to the offUAal reporter of the court 

And the appellant shall also deliver to the attor- 
ney of the adverse party, at least eight days be- 
fore the first day of the term, three printed copies 
of the said papers, and each party shall serve 
upon his adversary a printed copy of his points 
and authorities on which he intends to rely. In 
case the appellant neglects so to furnish to the 
adverse party the said number of copies of the 
papers, the latter shall be entitled to move, on 
affidavit and notice of motion, for the earliest 
practicable day in term for hearing non-enumer- 
ated motions, that the cause be stricken from the 
calendar (whichever party may have noticed it 
for argument), and that judgment be rendered in 
his favor. 

When a case is agreed upon by the par- 
ties, according to § 372 of the Code, the plaintiff 
shall serve and furnish the necessary papers for 
argument, duly printed, as in cases of appeal. 

On appeals from non-enumerated motions, 
printed copies of the papers shall be furnished 
by the appellant to the clerk as above provided ; 
and the printed points of the respective parties 
thaU also be so furnished, and the appellant shaU 
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deWoer to the respondent's counsel, at least three 
days before the commencement of the term, three 
copies of such papers. Each party, at the begin- 
ning of the argument, shall deliver to his adver- 
sary a like number of his printed points; and, in 
addition to costs, disbursements for printing may 
be allowed. 

Rule 43 of 1858 amended ; Rule 50 of 1870 amended: 
see 1 Jones ft Spencer, 502: 11 Abb. Pr. (N. S.) 338: 2 
Sweeney, 606 ; 13 Abb. Pr. (N. S.) 338 ; 15 id. 345. 

RULE 61. 

On an appeal from the order, sentence or decree 
of a surrogate's court, the party appealing shall 
file a petition of appeal, addressed to the court, 
with the clerk of the county in which the order, 
sentence or decree appealed from was made, 
within fifteen days after the appeal is entered in 
the court below, or the appeal shall be considered 
as waived; and any parly interested in the pro- 
ceedings in the court below may thereupon apply 
to this court, ex parte, to dismiss the appeal, with 
costs. The petition of appeal shall briefly state 
the general nature of the proceedings, and of the 
sentence, order or decree appealed from, and shall 
specify the part or parts thereof complained of as 
erroneous, except where the whole sentence, order 
or decree is alleged to be erroneous, in which case 
it shall be sufficient to state that the same and 
every part thereof is erroneous; and where the 
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appeal is from a sentence or decree on the settle- 
ment of the accounts of an executor, administra- 
tor or guardian, if the appellant wishes to review 
the decision as to the allowance or rejection of 
any particular items of the account, such items 
shall be specified in the petition of appeal; or the 
allowance or disallowance of any such items shall 
not be considered a sufficient ground for reversing 
or modifying the sentence or decree appealed 
from. The respondent, in his answer to the peti- 
tion of appeal in such case, may also specify any 
items in the account as to which he supposes the 
sentence or decree is erroneous, as against him 
and in favor of the appellant. And upon the hear- 
ing of the parties upon such appeal, the sentence 
or decree m y be modified as to any such items, 
in the same manner as if a cross-appeal had been 
brought by such respondent. The appellant may 
have an order, of course, that the respondent in 
the petition of appeal answer the same within 
twenty days after the service of a copy of the 
petition of appeal and notice of the order, or that 
the appellant be heard ex parte. And where the 
respondent is an adult, upon filing an affidavit of 
such service upon the attorney of the respondent, 
if he has appeared either in this court or in the 
court below by an attorney of this court, or upon 
the surrogate if he has not appeared by such 
attorney, and that no answer to the petition of 
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appeal has been received, the appellant may have 
an order, of course, that the appeal be heard ex 
•parte, as against such respondent. Where the 
respondent is a minor, if he does not procure a 
guardian ad litem upon the appeal to be appointed 
within twenty days after the filing of the petition 
of appeal, the appellant may apply to a justice of 
this court, ex parte, for the appointment of such 
guardian. And if the minor has appeared by his 
guardian ad litem in this court, the appellant may 
have an order, of course, that the guardian ad litem 
of the respondent answer the petition of appeal 
within twenty days after service of a copy thereof 
and notice of the order, or that an attachment 
issue against such guardian. When a petition of 
appeal is filed, if it has not been served on the ad- 
verse party, the respondent may have an order, 
of course, that the appellant deliver a copy of the 
petition of appeal to the attorney, or to the guar- 
dian ad litem of the respondent, within ten days 
after the service of the notice of such order, or 
that the appeal be dismissed; and if the same is 
not delivered within the time limited by such 
order, the respondent, upon due notice to the ad- 
verse party, may apply at a special term to dis- 
miss the appeal, with costs. Upon the hearing of 
any such appeal as is referred to in this rule, it 
shall be the duty of the appellant to furnish the 
court with a printed copy of the petition of appeal, 

12 
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and of the answer thereto, if an answer lias been 
received, and a copy of the proceedings below, 
including a copy of the appeal as entered, and to 
serve the respondent's attorney with printed copies, 
and deliver to the clerk copies of papers and points 
as required on appeals fry Rule 50, and the respond- 
ents shall deliver their points as required by Rule 
50. 

Rule 44 of 1858: Rule 51 of 1870, amended ; see note, 
Voorhls' Code, p. 717; 3 N Y. Sup. 486. 

RULE 52. 

The cases and points, and all other papers 
furnished to the court at a general term in 
calendar cases, shall be printed on white 
writing paper, with a margin on the. outer edge 
of the leaf not less than one and a half inch 
wide. The printed page, exclusive of any mar- 
ginal note or reference, shall be seven inches 
long, and three and a half inches wide. The 
folio, numbering from the commencement to 
the end of the papers, shall be printed on the 
outer margin of the page. The cases and points 
in each case shall be uniform in size. 

Rule 46 of 1858, Rule 52 of 1870 amended ; see note, 
Yoorhis' Code, p. 720. 

RULE 68. 

Every case on certiorari to subordinate 
courts, tribunals or magistrates maybe brought 
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to a hearing by either party, upon the usual 
notice of argument at special term, except in 
canes in which they are by law required to he heard 
at general term, and except in cases of certiorari 
tn courts of sessions and oyer and terminer in 
criminal cases ; and shall be placed on the pre- 
ferred calendar on filing a proper note of issue. 

Bule 47 of 1858 amended, Rule 53 of 1870 amended. 

RULE 54. 

Non-enumerated motions in the supreme court 
other than appeals from orders, made in term 
time, at a general term, will be heard on the 
first day on Thursday of the first week, and 
Friday of the second week, of the term, and on 
Friday of each succeeding week, immediately 
after the opening of the court on that day, un- 
less otherwise ordered. A party attending, 
pursuant to notice, to oppose a non-enumer- 
ated motion may, if the same shall not be made 
on the day for which it is noticed unless the 
court otherwise order at the close of that order 
of business, take a rule against the party giving 
the notice, for costs for attending to oppose. 

Motions in criminal cases maybe heard on 
any day in term. 

Rule 48 of 1858 amended, Rule 54 of 1870 amended ; see 
note, Voorhls' Code, p. 720. 
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RULE 55. 
The return to a writ of mandamus, or of 
prohibition, having been filed, the party mak- 
ing such return may serve a notice upon the 
relator, requiring him to demur or plead 
thereto within twenty days after such service ; 
and if no plea or demurrer to such return be 
interposed within that time, either party may 
notice the matter for a hearing at the next or 
any subsequent special term at which the same 
may, according to the practice of the court, be 
heard as a non-enumerated motion, and the 
same shall be heard and disposed of on the 
said return. 

Rule 51 of 1858; Rule 60 of 1870; gee note, Yoorhls* 
Code, p. 721 ; 10 Alb. Lav Jour. 412. 

RULE 56. 

Applications for an additional allowance, 
under the provisions of the 909th section of the 
Code of Procedure, can only be made to the 
court before which the trial is had, or the judg- 
ment rendered, and shall in aU cases be made 
before final costs are adjusted. 

Rule 52 of 1858, Rule 56 of 1870 amended ; see note, 
Yoorhls' Code, p. 722 ; 5 Lans. 25. 

RULE 57. 

On appeals from a justice's judgment, where 
the county court has not jurisdiction, by rea- 
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son of relationship, etc., a notice of motion for 
an order to compel the justice to amend his 
return may be given in twenty days after the 
date of the certificate of the county judge, and 
not after that time. 
Rule 53 of 1838, Rule 57 of 1870. 

RULE 58. 

At the hearing of causes at a general or special 
term, not more than one counsel shall be heard on 
each side, and then not more than one hour each, 
except when the court shall otherwise order. 

On appeals from orders and on non-enumerated 
motions, but one counsel on each side shall be 
heard* and not m</re than half an hour each* un- 
less the court shall ottwrwise order. 

Bale 54 of 1858 ; Rule 58 of 1870, amended. 

RULE 59. 

No order to stay proceedings for the purpose of 
moving to change the place of trial shall be granted 
unless it shall appear from the papers that the 
defendant has used due diligence in preparing the 
motion for the earliest practicable day after issue 
joined. Such order shall not stay the plaintiff 
from taking any step, except subpoenaing wit- 
nesses for the trial, without a special clause to 
that effect. On presenting to, and filing with, the 
officer granting the order, an affidavit showing 
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such facts'as will entitle the plaintiff, according to 
the settled practice of the court, to retain the place 
of trial, the officer shall revoke the order to stay 
proceedings; and the plaintiff shall give immedi- 
ate notice of such revocation to the defendant's 
attorney. 

Rule 58 of 1858 ; Rule 59 of 1870. 

RULE 60. 

In addition to what has usually been stated in 
affidavits concerning venue, either party may state 
the nature of the controversy, and show how his 
witnesses are material; and may also show where 
the cause of action or the defense, or both of them 
arose; and those facts will be taken into consid- 
eration by the court in fixing the place for trial. 

Rule 59 of 1858 ; Rule 60 of 1870. 

RULE 61. 

No person shall be appointed guardian ad litem, 
either on the application of the infant or other- 
wise, unless he be the general guardian of such 
infant, or is fully competent to understand and 
protect the rights of the infant, and who has no 
interest adverse to that of the infant, and is not 
connected in business with the attorney or counsel 
of the adverse party. And no person shall be ap- 
pointed such guardian who is not shown by affida- 
vit to be of sufficient ability to answer to the infant 
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for any damage which may be sustained by his 
negligence or misconduct in the defense or prose- 
cution of the suit. 

Rule 60 of 1858, amended ; Rule 61 of 1870 ; see note, 
Voorhis' Code, p. 724. 

RULE 62. 

It shall be the duty of every attorney or officer 
of the court to act as the guardian of any infant 
defendant, in any suit or proceeding against him, 
whenever appointed for that purpose by an order 
of this court, and it shall be the duty of such guar- 
dian to examine into the circumstances of the 
case, so far as to enable him to make the proper 
defense, when necessary for the protection of the 
rights of the infant; and he shall be entitled to 
such compensation for his services as the court 
may deem reasonable. 

But no order allowing compensation to guardians 
ad litem shall be made, except upon an affidavit, 
to be made by such guardian, if an attorney of the 
court or, if the guardian be not an attorney, then 
on affidavit to be made by an attorney of the court 
who has acted in the matter in behalf of such 
guardian; showing that he has examined into the 
circumstances of the case, and has, to the best of 
his ability, made himself acquainted with the 
rights of his ward, and that such guardian has 
taken all the steps necessary for the protection of 
such rights to the best of his knowledge, and as he 
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believes, stating what has been done by him for 
the purpose of ascertaining the rights of the ward. 

Bule 61 of 1858, amended ; Bule 62 of 1« 0. 

RULE 63. 
No guardian ad litem for an infant party, unless 
he has given security to the infant according to 
law, shall, as such guardian, receive any money 
or property belonging to such infant, or which 
may be awarded to him in the suit, except such 
costs and expenses as may be allowed by the court, 
to the guardian, out of the fund, or recovered by 
the infant in the suit. Neither shall the general 
guardian of an infant receive any part of the pro- 
ceeds of a sale of real property belonging to such 
infant, sold under a decree, judgment or order of 
the court, until the guardian has given such fur- 
ther security for the faithful discharge of his trust 
as the court may direct. 

Rule 62 of 1858 ; Bule 63 of 1870. 

RULE 64. 

For the purpose of having a general guardian 
appointed, the infant, if of the age of fourteen 
years or upward, or some relative or friend, if the 
infant is under fourteen, may present a petition 
to the court, stating the age and residence of the 
infant, and the name and residence of the person 
proposed or nominated as guardian, and the re- 



SUPREME COURT. 97 

lationship, If any, which such person bears to the 
infant, and the nature, situation and value of the 
infant's estate. 

Rule 63 of 1858; Rule 64 of 1870. 

RULE 65. 

Upon presenting the petition the court shall, by- 
inspection or otherwise, ascertain the age of the 
infant, and, if of the age of fourteen years or 
upward, shall examine him as to his voluntary 
nomination of a suitable and proper person as 
guardian; if under fourteen, shall ascertain who 
is entitled to the guardianship, and shall name a 
competent and proper person as guardian. The 
court shall also ascertain the amount of the per- 
sonal property, and the gross amount or value of 
the rents and profits of the real estate of the in 
fant during his minority, and shall also ascertain 
the sufficiency of the security offered by the 
guardian. ' 

Rule 64 of 1858 ; Rule 65 of 1870. 

RULE 66. 

The security to be given by the general guar- 
dian of an infant shall be a bond, in a penalty of 
double the amount of the personal estate of his 
ward, and of the gross amount or value of the 
rents and profits of the real estate during his 
minority, together with at least two sufficient 
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sureties, each of whom shall be worth the amount 
specified in the penalty of the bond, over and 
above all debts; or, instead of personal security, 
the guardian may give security by way of mort- 
gage on unincumbered real property, of the value 
of the penalty of his own bond only. But the 
court, in its discretion, may vary the security, 
where, from special circumstances, it may be 
found for the interest of the infant; and may di- 
rect the principal of the estate, or any part 
thereof, to be invested in the stocks of the State 
of New York or of the United States, or with the 
New York Life Insurance and Trust Company, the 
United States Trust Company, or Farmers' Loan 
and Trust Company, or on bond and mortgage, 
for the benefit of the infant, and that the interest 
or income thereof, only, be received by the guar- 
dian. 

Rule 65 of 1858 amended; Rule 66 of 1870 amended; 
see note, Voorhls' Code, p. 726, 

RULE 67. 

An infant by his general guardian, if he has 
any, and if there is none, by his next friend, may 
present a petition, stating the age and residence 
of the infant, the situation and value of his real 
and personal estate, the situation, value and 
annual income of the real estate proposed to be 
sold, and the particular reasons which render a 
■ale of the premises necessary or proper; and 
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praying that a guardian may be appointed to sell 
the same. The petition shall also state the name 
an«l residence of the person proposed as such 
guardian, the relationship, if any, which he bears 
to the infant, and the security proposed to be 
given; and the petition shall be accompanied by 
affidavits of disinterested persons, or other proofs, 
verifying the material facts and circumstances 
alleged in the petition. And if the infant is of 
the age of fourteen, he shall join in the appli- 
cation. 

It shall also be shown by the petition or affidavit 
whether any previous application has been made 
and, if any, the time thereof, and what disposition 
was made of the same. 

Rule 66 of 1858: Bale 67 of 1870 amended; Bee note 
Voorhla' Code, p. 726; 47 N. Y. 21. 

RULE 68. 

If it satisfactorily appears that there is reason- 
able ground for the application, an order may be 
entered appointing a guardian for the purpose of 
the application, on his executing and filing with 
the clerk the requisite security, approved of, as to 
its form and manner of execution, by a justice of 
this court or county judge, signified by his appro- 
bation indorsed thereon, and directing a reference 
to ascertain the truth of the facts stated in the 
petition, and whether a sale of the premises, or 
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any and what part thereof, would be beneficial to 
the infant, and the particular reasons therefor; 
and to ascertain the value of the property pro- 
posed to be sold, and of each separate lot or par- 
cel thereof, and the terms and conditions upon 
which it should be sold; and whether the infant is 
in absolute need of any and what part of the pro- 
ceeds of the sale for his support and maintenance, 
over and above the income thereof, and his other 
property, together with what he might earn by his 
own exertions. And if there is any person enti- 
tled to dower in the premises, who is willing to 
join in the sale, also to ascertain the value of her 
life estate in the premises, on the principle of life 
annuities. But no proceedings shall be had upon 
such reference until the guardian produces a cer- 
tificate of the clerk that the requisite security 
has been duly proved or acknowledged, and filed 
agreeably to the order of the court; and which 
certificate shall contain the name of the officer by 
whom it was approved, and shall be annexed to 
the report. 

The said report shall contain in itself a state- 
ment of the particular reasons which, in the opin- 
ion of the referee, render a sale of the premises 
necessary or proper, and of all the facts required 
to be ascertained and reported, and shall not refer 
to the petition or affidavit for such statements. 

Bule 67 of 1858 ; Eule 68 of 1870. amended. 



SUPREME COURT. 101 

RULE 69. 

The security required on a sale of the real estate 
of an infant shall be a bond of the guardian with 
two sufficient sureties, in a penalty of double the 
value of the premises, including the interest on 
such value during the minority of the infant, each 
of which sureties shall be worth the penalty of the 
bond, over and above all debts; or a similar bond 
of the guardian only, secured by a mortgage on 
unincumbered real estate, within this state, of the 
value of the penalty of such bond. 

Rule 6ft of 1858; Bale 69 of 1870; see Voorhis' Code, 
p. 727. 

RULE 70. 

If the proceeds of the sale exceed five hundred 
dollars, and the guardian has not given security 
by mortgage upon real estate, he shall bring the 
proceeds into court, or invest the same, under the 
direction of the court, for the use of the infant; 
and the guardian shall only be entitled to receive 
so much of the interest or income thereof, from 
time to time, as may be necessary for the support 
and maintenance of the infant, without the order 
of the court. If the infant's interest in the prop- 
erty does not exceed one thousand dollars, the 
whole costs, including disbursements, shall not 
exceed twenty-five dollars. "Where several in- 
fants are interested in the same premises as ten- 
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ants in common, the application in behalf of all 
shall be joined in the same petition although they 
may have several general guardians; and there 
shall be but one reference to ascertain the pro- 
priety of a sale as to all, and but one bill of costs 
shall be allowed. 

Rule 69 of 1858; Rule 1870; see note, Voorfcls* 

Code, p. 728. 

RULE 71. 

No moneys arising from the sale of the real 
estate of an infant, on a mortgage or partition 
sale, or under any decree, judgment or order of 
court, shall be paid over to his general guardian, 
except so much thereof, or of the interest or in- 
come, from time to time, as may be necessary for 
his support or maintenance, unless such guardian 
has previously given sufficient security, on unin- 
cumbered real estate, to account to the infant for 
the same, in the usual form. 

No order shall be made for the payment of any 
such moneys to any person claiming the same 
except upon petition, accompanied by a certified 
copy of the order, in pursuance of which the 
money was brought into court, together with a 
statement of the county treasurer, city chamber- 
lain, or other depositary of the money, showing 
the present state and amount of the funds, sepa- 
rating the principal and interest, and showing the 
amount of each; and the court may take such 
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proof of the truth of the matter stated in the 
petition as shall be deemed proper, or may refer 
the same to a suitable referee, to take proof and 
report thereon. 

Rule 70 of 1858 ; Rule 71 of 1870 ; see note, Voorhis' 
Code, p. 728. 

RULE 72. 

If , in an action to foreclose a mortgage, the de- 
fendant fails to answer within the time allowed 
for that purpose, or the right of the plaintiff, as 
stated in the complaint, is admitted by the answer, 
the plaintiff may have an order referring it to the 
clerk, or to some suitable person as referee, to 
compute the amount due to the plaintiff, and to 
such of the defendants as are prior incumbrancers 
of the mortgaged premises, and to examine and 
report whether the mortgaged premises can oe 
sold in parcels, if the whole amount secured by 
the mortgage has not become due. If the defend- 
ant is an infant, and has put in a general answer 
by his guardian, or if any of the defendants are 
absentees, the order of reference shall also direct 
the person to whom it is referred to take proof of 
the facts and circumstances stated in the com- 
plaint, and to examine the plaintiff or his agent 
on oath as to any payments which have been 
made, and to compute the amount due on the 
mortgage, preparatory to the application for judg 



104 RULES OF THE 

ment of foreclosure and sale. Where no answer 
is put in by the defendant within the time allowed 
for that purpose, or any answer denying any 
material facts of the complaint, the plaintiff, after 
the cause is in readiness for trial as to all the de- 
fendants, may apply for judgment at any special 
term, upon due notice to such of the defendants 
as have appeared in the action, and without 
putting the cause on the calendar. The plain- 
tiff in such case, when he moves for judgment, 
must show, by affidavit or otherwise, whether 
any of the defendants who have not appeared 
are absentees; and, if so, he must produce the 
report as to the proof of the facts and circum- 
stances stated in the complaint, and of the 
examination of the plaintiff or his agent, on 
oath, as to any payments which have been 
made. And in all foreclosure cases, the plain- 
tiff, when he moves for judgment, must show 
by affidavit, or by the certificate of the clerk of 
the county in which the mortgaged premises 
are situated, that a notice of the pendency of 
the action, containing the names of the parties 
thereto, the object of the action, and a descrip- 
tion of the property in that county affected 
thereby, the date of the mortgage, and the 
time and place of recording the same, has been 
filed at least twenty days before such applica- 
tion Tor judgment, and at or after the time 
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of filing the complaint as required by S 132 of 
the Code of Procedure. 

Rule 71 of 1858; Rule 72 of 1870; see note, Voorhis' 
Code, p, 729; 53 N. Y. 404; 55 id. 310; 3 N. Y. Sup. 608 : 
33N.Y.Supr. Ct. 203. 

RULE 73. 

In every judgment for the sale of mortgaged 
premises, the description and particular bound- 
aries of the property to be sold, so far at least 
as the same can be ascertained from the mort- 
gage, shall be inserted. And unless otherwise 
specially ordered by the court, the judgment 
shall direct that the mortgaged premises, or so 
much thereof as may be sufficient to raise the 
amount due to the plaintiff, for principal, in- 
terest and costs, and which may be sold sepa- 
rately without material injury to the parties 
interested, be sold by or under the direction of 
the sheriff of the county, or a referee, and that 
the plaintiff, or any other party, may become 
a purchaser on such sale ; that the sheriff or 
referee execute a deed to the purchaser; that 
out of the proceeds of the sale he pay to the 
plaintiff or his attorney the amount of his debt, 
interest and costs, or so much as the purchase- 
money will pay of the same ; and that he take 
the receipt of the plaintiff or his attorney for 
the amount so paid, and file the same with his 
report of sale ; and that the purchaser at such 
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sale be let into possession of the premises on 
production of the deed. 

All surplus moneys arising from the sale of 
mortgaged premises, under any judgment, shall 
be paid by the sheriff or referee making the sale, 
within five days afterthe same shall be received 
and be ascertainable, in the city of New York 
to the chamberlain of the said city, and in other 
counties to the treasurer thereof, unless other- 
wise specially directed, subject to the further 
order of the court ; and every judgment in fore- 
closure shall contain such directions, except 
where other provisions are especially made by 
the court. No report of sale shall be filed or 
confirmed unless accompanied with a proper 
voucher for the surplus moneys, and showing 
that they have been paid over, deposited or 
disposed of in pursuance of the judgment. 
The referee to be appointed in foreclosure 
cases shall be selected by the court, and the 
court shall not appoint as such referee a person 
nominated by the party to the action, or his 
counsel. 

Rule 72 of 1858, Rula 73 of 1873; see note, Voorhts' 
Code, p. 735; 11 Abb. Pr. (N. S.) 427; 5 N. Y. Sup., 65; 
83 N. Y. Supr. Ct. 203 ; 55 N. T. 310; 51 id. 447 ; 50 Id. 
881 ; 3 N. YTSup., 608. 

RULE 74. 

Where lands in the city of New York are sold 
Under an order or judgment of any court, they 
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shall be sold at public auction, between twelve 
o'clock at noon and three in the afternoon, 
unless otherwise specially directed. The notice 
of the sale of lands, lying in any of the cities of 
this state in which a daily paper is printed, 
except where a different notice is required by 
law, or by the order of the court, shall be pub- 
lished in one or more of the daily papers of that 
city, for three weeks immediately previous to 
the time of sale, at least twice in each week. 
When lands in any other part of the state are 
directed to be sold at auction, notice of the 
Bale shall be given for the same time, and in the 
same manner, as is required by law on sales of 
real estate by sheriffs on execution. 

Rule 73 of 1858 amended, Rule 74 of 1870; see note, 
Voorhis* Code, p. 736; 42 N. Y. 187. 

RULE 75. 

Where mortgaged premises, or other real 
estate directed to be sold, consist of several 
distinct lots or parcels, which can be sold sepa- 
rately without diminishing the value thereof 
on such sale, it shall be the duty of the sheriff, 
or other person conducting the sale, to sell the 
same in separate lots or parcels, unless other- 
wise especially directed by the court. But if 
the sheriff, or other person, is satisfied the 
property will produce a greater price if sold 
together than it will in separate lots in parcels, 
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he may sell it together, unless otherwise di- 
rected in the order of sale. 

Rule 74 01 1S58 ; Rule 75 of 1870 ; see note, Voorhis' 
Code p. 737. 

As to resale, see Moak's note to Clarke's Chy, p. 34, 
e<l. of 1869, and 6 House of Lords Cases, 556 ; and see 
Clarke's Chy. 217 and 475, marg. pages ; 5 Lans. 51 ; 43 
N. Y. 89. 

RULE 78. 

Whenever a sheriff or referee sells mortgaged 
premises, under a decree or order, or judgment 
of the court, it shall be the duty of the plain- 
tiff, before a deed is executed to the purchaser, 
to file such mortgage in the office of the clerk, 
unless such mortgage has been duly proved or 
acknowledged, so as to entitle the same to be 
recorded ; in which case, if it has not been al- 
ready done, it shall be the duty of the plaintiff 
to cause the same to be recorded, at full length, 
in the county or counties where the lands so 
sold are situated, before a deed is executed to 
the purchaser on the sale ; the expense of which 
filing or recording, and the entry thereof, shall 
be allowed in the taxation of costs ; and, if filed 
with the clerk, he shall enter in the minutes 
the filing of such mortgage, and the time of 
filing. But this rule shall not extend to any 
case where the mortgage appears, by the plead- 
ings or proof in the suit commenced therein, to 
have been lost or destroyed. 

Bale 75 of 1858 ; Rule 76 of 1870. 
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RULE 77. 

On filing the report of the sale, any party to 
the suit, or any person who had a lien on the 
mortgaged premises at the time of the sale, upon 
filing with the clerk, where the report of sale is 
filed, a notice, stating that he is entitled to such 
surplus moneys, or some part thereof, and the 
nature and extent of his claim, may have an 
order of reference to ascertain and report the 
amount due to him, or to any other person, which 
is a lien upon such surplus moneys, and to ascer- 
tain the priorities of the several liens thereon, to 
the end, that, on the coming in and confirmation 
of the report on such reference, such further 
order may he made for the distribution of such 
surplus moneys as may be just. Every party 
who appeared in the cause, or who shall have 
filed such notice with the clerk previous to the 
entry of the order of reference, shall be entitled 
to service of a notice of the application for the 
reference, and to attend on such reference, and 
to the usual notices of subsequent proceedings 
relative to such surplus. But if such claimant 
has not appeared, or made his claim by an attor- 
ney of this court, the notice may be served by 
putting the same into the post-office, directed tc 
the claimant at his place of residence, as stated 
in the notice of his claim. 
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All official searches for conveyances or incum- 
brances, made in the progress of the cause, shall 
be filed with the judgment roll, and notice shall 
be given to any person having an unsatisfied lien 
on the moneys, in such manner as the court shall 
direct. And the party moviny for the reference 
shall show, hy affidavit, what unsatisfied liens ap- 
pear by such official searches, and whether any 
and what other unsatisfied liens are known to him 
to exist. 

Rule 76 of 1858 amended; Rule 77 of 1870 amended; 
note, Voorhis' Code, p. 738; 4 Lans. 396 ; 46 N. Y. 297 ; 
65 Id. 310; 43 How. 108. 

RULE 78. 

Where several tracts or parcels of land lying 
within this state are owned by the same persons 
in common, no separate action for the partition 
of a part thereof, only, shall be brought, without 
the consent of all the parties interested therein; 
and, if brought without such consent, the share 
of the plaintiff may be charged with the whole 
cost of the proceeding, and, when infants are in- 
terested, the petition shall state whether or not 
the parties own any other lands in common. 

Rule 77 of 1858 ; Rule 78 of 1870. 

RULE 79. 

Where the rights and interests of the several 
parties, as stated in the complaint, are not denied 
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or controverted, if any of the defendants are in- 
fants or absentees, or unknown, the plaintiff, on an 
affidavit of the fact, and notice to such of the par- 
ties as have appeared, may apply at a special 
term for an order of reference, to take proof of 
the plaintiff's title and interest in the premises, 
and of the several matters set forth in the bill or 
petition; and to ascertain and report the rights 
and interests of the several parties in the prem-. 
ises, and an abstract of the conveyances by which 
the same are held. 

Rule 78 of 1858; Sale 79 of 1870. 

RULE 80. 

Where the whole premises of which partition is 
sought are so circumstanced that a partition 
thereof cannot be made without great prejudice 
to the owners, due regard being had to the power 
of the court to decree compensation to be made 
for equality of partition, and to the ability of the 
respective parties to pay a reasonable compensa- 
tion to produce such equality, or where any lot or 
separate parcel of the premises, which will exceed 
in value the share to which either of the tenants 
in common may be entitled, is so circumstanced, 
the plaintiff, upon stating the fact in the affidavit 
which is to be filed for the purpose of obtaining 
an order of reference under the next preceding 
rule, may have a further provision inserted ir. 
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such order of reference, directing the officer or 
person to whom it is referred to inquire and report 
whether the whole premises, or any lot or sepa- 
rate parcel thereof, are so circumstanced that an 
actual partition cannot be made; and that if he 
arrives at the conclusion that the sale of the whole 
premises, or of any lot or separate parcel thereof, 
will be necessary, that he specify the same in his 
report, together with the reasons which render a 
sale necessary; and, in such a case, that he also 
ascertain and report whether any creditor, not a 
party to the suit, has a specific lien, by mortgage 
devise or otherwise, upon the undivided share or 
interest of any of the parties in that portion of 
the premises which it is necessary to sell; and if 
he finds that there is no such specific lien in favor 
of any person not a party to the suit, that he fur- 
ther inquire and report whether the undivided 
share or interest of any of the parties in the prem- 
ises is subject to a general lien or incumbrance, 
by judgment or decree; and that he ascertain and 
report the amount due to any party to the suit 
who has either a general or specific lien on the 
premises to be sold, or any part thereof, and the 
amount due to any creditor not a party, who has a 
general lien on any undivided share or interest 
therein, by judgment or decree, and who shall 
appear and establish his claim on such reference. 
He shall also, if requested by the parties who ap- 
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pear before him on such reference, ascertain and 
report the amount due to any creditor not a party 
to the suit, which is either a specific or general 
lien or incumbrance upon all the shares or inter- 
ests of the parties in* the premises to be sold, and 
which would remain as an incumbrance thereon 
in the hands of the purchaser; to the end that 
such directions may be given in relation to the 
same, in the decree for the sale of the premises, 
as shall be most beneficial to all the parties inter- 
ested in the proceeds thereof on such sale. 

Bule 79 of 1858; Rule 80 of 1870; see 55 N. Y. 442. 

RULE 81. 

No order to stay a sale under a judgment in 
partition, or for the foreclosure of a mortgage, 
shall be granted or made by a judge out of court, 
except upon a notice of at least two days to the 
plaintiff's attorney. 

Bule 80 of 1858 ; Rule 81 of 1870. 

RULE 88. 

All moneys brought into court by order of any 
court shall be paid to the county treasurer of the 
county in which the action is triable, unless the 
court shall otherwise direct. And all bonds, mort- 
gages and other securities upon real estate, here- 
tofore required to be taken in the name of the 
Clerk of the Court of Appeals, shall, except as 
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otherwise provided by law, be taken to the treas- 
urer of the county where such fund belongs, or 
such other county treasurer as this court shall 
direct. And all moneys received by the county 
treasurer, under and by virtue of any law vesting 
him with the funds or securities belonging to any 
of the suitors, in any court of this State, shall be 
deposited by the said county treasurer, in his 
name of office, in the United States Trust Com- 
pany, The New York Life Insurance and Trust 
Company, or Farmers' Loan and Trust Company, 
or in such bank or trust company as the court 
shall, from time to time, direct as a deposit bank, 
unless the order or judgment under which such 
moneys are brought into court shall direct such 
moneys to be deposited in some other bank or 
company. 

In all cases provided for by this rule, arising in 
the city and county of New York, the cltamber- 
lain of said city shall be the officer indicated by 
the words "county treasurer.** 

Rule 81 of 1858; Rule 82 of 1870 amended; see note, 
Voorhis' Code, p. 740. 

RULE 83. 

The accounts of the county treasurers and 
chamberlains, with respect to moneys or securi- 
ties received by them under the foregoing rule, or 
oy virtue of any order of any court of this State, 
with the banks and other companies in which 
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moneys are directed to be deposited, shall be 
kept in such manner, that, in the cash books of 
the banks and other companies, and in the bank 
books of the said treasurers, it shall appear in 
what particular suit, or on what account, the 
several items of money credited or charged were 
deposited or paid out. The said county treasurer 
or chamberlain shall, at the first general term of 
the court in the department in which such treas- 
urer resides, in each year make a report to said 
court containing a statement of his accounts, and 
of the funds and securities under his control de- 
posited with him by order of such court, on the 
first day of January, which statement shall show 
the amount in his hands uninvested, and the 
times when received, and the suit or matter in 
which the same was paid in, constituting the bal- 
ance in deposit in banks and other companies; 
and also all stocks, bonds and mortgages, and 
other investments, for the benefit of suitors or 
otherwise. The court to which such report shall 
be made shall cause the same to be examined by 
some suitable and proper person to be appointed 
by them. The person so appointed shall forth- 
with proceed to examine the account and state- 
ment, with the accounts in banks and in other 
companies, and with the accounts and securities 
in the office of such treasurer. He shall have the 
power to summon witnesses before him, if neces 
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saiy, to be examined with respect to such ac- 
counts. He shall report whether such accounts 
have been correctly kept, and are truly stated; 
and shall, on or before the first day of the next 
ensuing general term in such department, deliver 
to the court in such depaitment by which he shall 
be appointed, or one of the justices thereof, his 
report upon the matters so referred. 

Rule 82 of 1858; Rule 83 of 1870 amended. 

RULE 84. 

Orders upon the banks or other companies for 
the payment of moneys out of court shall be made 
payable to the order of the person entitled thereto, 
or of his attorney duly authorized, and shall 
specify in what particular suit or on what account 
the money is to be paid out, and the time when 
the order authorizing such payment was made. 
When moneys are deposited in the New York Life 
Insurance and Trust Company, the United States 
Trust Company, or Farmers' Loan and Trust 
Company, to the credit of the county treasurer, 
the entry of such deposit, both in the books of the 
company and in the accounts of the county treas- 
urer with the company, shall contain a short ref- 
erence to the title of the cause or matter in which 
such deposit is directed to be made, and specify- 
ing also the time from which the interest or accu- 
mulation on such deposit is to commence, where 
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it does not commence from the date of such de- 
posit. The secretary of the company shall trans- 
mit to the justices holding the first general term 
in the first district in January in each year, 
a statement of the accounts, and to the justices 
holding the first general term in other depart- 
ments, a statement of the accounts of the county 
treasurer or chamberlain in each department, 
showing the amounts standing to his credit on the 
first day of January, including the interest or ac- 
cumulation on the sums deposited to the credit of 
each cause or matter. And he shall also transmit 
to the chief judge of the superior court, and of the 
court of common pleas, a statement of the account 
of the chamberlain, showing the amounts standing 
to his credit on the first day of January in each 
year, to the credit of each cause or matter in said 
courts, respecticely. In every draft upon the trust 
company by the county treasurer or chamberlain 
for moneys deposited with the said company, or 
for the interest or accumulation on such moneys, 
the title of the cause or matter on account of 
which the draft is made, and the date of the order 
authorizing such draft, shall be stated; and the 
draft shall be made payable to the order of the 
person or persons entitled to the money, or of his 
or their attorney, who is named in the order of 
the court authorizing such draft. And to author- 
ize the payee or indorsee of such draft to receive 
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the money thereon from the trust company, the 
same shall be accompanied by a certified copy of 
the order of the court authorizing such draft, 
countersigned by the justice by whom such order 
was made. But where periodical payments are 
directed to be made out of a fund deposited with 
such company, the delivery to the secretary of the 
company of one copy of the order authorizing the 
several payments shall be sufficient to authorize 
the payment of subsequent drafts in pursuance 
of such order. 
Bale 83 of 1858, amended ; Rule 84 of 1870, amended. 

RULE 86. 

Whenever a party, as a tenant for life, or by 
the curtesy, or in dower, is entitled to the an- 
nual interest or income of any sum paid into 
court, and vested in permanent securities, such 
party shall be charged with the expense of in- 
vesting such sum, and of receiving and paying 
over the interest or income thereof; but if 
such party is willing, and consents, to accept a 
gross sum in lieu of such annual interest or 
income for life, the same shall be estimated 
according to the then value of an annuity of 
six per cent on the principal sum, during the 
probable life of such person, according to the 
Portsmouth or Northampton tables, but such 
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allowances shall Id no case exoeed one-half of 
such principal sum. 

Rule 84 of 1858 amended. Rule 85 of 1870; see note, 
Voornis' Code, p. 742, and Northampton Tables, p. 752; 
55 N. Y. 592. 

RULE 86. 

On the execution of a commission of lunacy, 
etc, the commissioners for every day they are 
necessarily employed in hearing the testimony 
and taking the inquisition shall be entitled to 
an allowance, fixed by the court. The commit- 
tee of a lunatic, idiot or drunkard may pay to 
the petitioner on whose application the com- 
mission was issued, or to his attorney, the costs 
and expenses of the application, and of the 
subsequent proceedings thereon, including the 
appointment of the committee, and without 
an order of the court for the payment thereof, 
when the bill of such costs and expenses has 
been duly taxed and filed with the clerk, in 
whose office the appointment of such commit- 
tee is entered ; provided the whole amount of 
such costs and expenses does not exceed fifty 
dollars. But where the costs and expenses 
exceed fifty dollars, the committee shall not be 
at liberty to pay the same out of the estate in 
his hands without a special order of the court 
directing such payment. 

Bale 85 of 1858, amended, Rule 86 of 1870; see note, 
Yoorhis' Code, p. 736. 
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BULB 87. 

When an action is brought to obtain a divorce 
or separation, or to declare a marriage contract 
void, if the defendant fail to answer the complaint, 
or if the facts charged in the complaint are either 
expressly, or by non-denial, admitted by the an- 
swer, and no defense is set up by the answer, the 
court to which application is made for judgment 
shall order a reference to take proof of all the 
material facts charged in the complaint. 

The court shall in no case order the reference 
to a referee nominated by either party; nor to a 
referee agreed upon by the jmiies; nor without 
%/roof by affidavit, conformably to Rules 23 and 21, 
of the service of the summons and complaint ; and 
notice of appearance and retainer shall not be 

sufficient. 

And when the action is for a divorce, on the 
ground of adultery, unless it be averred in the 
complaint that the adultery charged was commit- 
ted without the consent, connivance, privity or 
procurement of the plaintiff, that five years have 
not elapsed since the discovery of the fact that 
such adultery had been committed, and that the 
plaintiff has not voluntarily cohabited with the 
defendant since such discovery; and, also, where, 
at the time of the offense charged, the defendant 
was living in adulterous intercourse with the per- 
son with whom the offense is alleged to have been 
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committed, that five years have not elapsed since 
the commencement of such adulterous intercourse 
was discovered by the plain tiff ; and the complaint 
containing such averments be verified by the oath 
of the plaintiff, in the manner prescribed by the 
157th section of the Code, judgment shall not be ren- 
dered for the relief demanded until the plaintiff's 
affidavit be produced, stating the above facts. 
And in case of reference, the plaintiff shall be 
specifically examined on oath as to each of these 
particulars. 

Rule 86 of 1858; Rale 87 of 1870, amended; see notes, 
Voorhis' Code, p. 744; 47 How. 90. 

RULE 88. 

To obtain an order of reference, If the com- 
plaint seeks to annul a marriage on the ground 
that the party was under the age of legal con- 
sent, an affidavit must be produced, showing 
that the parties thereto have not freely cohab- 
ited for any time as husband and wife after 
the plaintiff had attained the age of consent. 
If the complaint seeks to annul the marriage 
on the ground that the plaintiff's consent was 
obtained by force or fraud, the plaintiff must 
show by affidavit that there has been no volun- 
tary cohabitation between the parties as man 
and wife ; and if it seeks to annul a marriage 
on the ground that the plaintiff was a lunatic, 
an affidavit must be produced showing that the 
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lunacy still continues; or the plaintiff must 
show by his affidavit that the parties have not 
cohabited as husband and wife after the plain- 
tiff was restored to his reason, and in case of 
reference the plaintiff shall be examined specially 
as to these facts. 

Bale 87 of 1858; Bale 88 of 1870, amended. 

RULE 89. 

On a reference to take proof of the facts 
charged in a complaint for separation or lim- 
ited divorce, the examination of the plaintiff 
on oath may be taken as to any cruel or inhu- 
man treatment, alleged in the complaint, which 
took place when no witnesses were present 
who are competent to testify to the facts on 
such reference. 

Bale 88 of 1858 ; Bale89of 1870; see note, Voorhis' Code, 
p. 748, 

RULE 90. 

The defendant, in the answer, may set up 
the adultery of the plaintiff, or any other 
matter which would be a bar to a divorce, 
separation, or the annulling of a marriage 
contract ; and if an issue is taken thereon, it 
shall be tried at the same time, and in the same 
manner, as other issues of fact in the cause. 

Bole 89 of 1858; Bale 90 of 1870: see note, Voorhlt' 
Code, p. 748. 
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RULE 91. 

On a complaint filed by a husband for a 
divorce, if he wishes to question the legiti- 
macy of any of the children of his wife the 
allegation that they are, or that he believed 
them to be, illegitimate, shall be distinctly 
made in the complaint. If a reference is 
ordered, proofs shall be taken upon the ques- 
tion of legitimacy, as well as upon the other 
matters stated in the complaint; and if the 
issue is tried by a jury, an issue on the ques- 
tion of legitimacy of the children shall be 
awarded and tried at the same time. 

Bole 90 of 1898 ; Rule 91 of 1870. 

RULE 92. 

No judgment declaring void a marriage con- 
tract, or granting a divorce, or for a separation 
or limited divorce, shall be made of course by the 
default of the defendant, or in consequence of 
any neglect to appear at the hearing of the cause 
or by consent. And every such cause shall be 
heard after the trial of the issue, or upon the 
coming in of the proofs, at a special term of the 
court; but where no person appears on the part 
of the defendants, the details of the evidence in 
adultery causes shall not be read in public, but 
shall be submitted in open court. No officer of 
this court with whom the proceedings in an 
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adultery cause are filed, or before whom the tes- 
timony is taken, nor any clerk of such officer, 
either before or after the termination of the suit, 
shall permit a copy of any of the pleadings or 
testimony, or of the substance of the details 
thereof, to be taken by any other person than a 
party, or the attorney or counsel of a party, who 
has appeared in the cause, without a special order 
of the court. No judgment in an action for a 
divorce shall be entered except upon the special 
direction of the court. 

Rule 91 of 185* ; Eule 92 of 1870; see note, Voorhis* 
Code, p. 750 ; 47 How. 90. 

RULE 93. 

Every receiver of the property and effects of 
the debtor shall, unless restricted by the special 
order of the court, have general power and autho- 
rity to sue for and collect all the debts, demands 
and rents belonging to such debtor, and to com- 
promise and settle such as are unsafe and of a 
doubtful character. He may also sue, in the 
name of a debtor, where it is necessary or proper 
for him to do so; and he may apply for and ob- 
tain an order of course, that the tenants of any 
real estate belonging to the debtor, or of which 
he is entitled to the rents and profits, attorn to 
such receiver, and pay their rents to him. He 
shall also be permitted to make leases, from time 
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to time, as may be necessary, for terms not ex- 
ceeding one year; and it shall be his duty, with- 
out any reasonable delay, to convert all the per- 
sonal estate and effects into money; but he shall 
not sell any real estate of the debtor without the 
special order of the court, until after the judg- 
ment in the cause. He is not to be allowed for 
the costs of any suit brought by him against an 
insolvent from whom he is unable to collect his 
costs, unless such suit is brought by order of the 
court, or by the consent of all persons interested 
in the funds in his hands. But he may, by leave 
of the court, sell such desperate debts, and all 
other doubtful claims to personal property, at 
public auction, giving at least ten days* public 
notice of the time and place of such sale. 

Rule 92 of 18T>8; Rule 93 of 1870; see note, Voorhis' 
Co-lo, p. 7M. 

RULE 94. 

Whenever a receiver shall be appointed ex 
parte (ercept In mptyJementalprooeedings) the or- 
der appointing such receiver, shall contain an 
order to show cause on some day within ten 
days, why such order should not be continued 
in force. 

Rule 94 of 1870 amended; see 43 How. 481: Id. 144: Id. 
481 ; 12 Abb. Pr. (N. 8.) 276; Id. 270; 4 N. Y. Sup. 224. 

RULE 95. 

No fees or costs shall be allowed to a receive' 
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appointed, ex parU, beyond actual disburse- 
ments, unless the order appointing such re- 
ceiver shall be continued. 

Rule 95 of 1875. 

BULB 96. 

The various courts of record and general 
terms may make snch further rules in regard 
to the transaction of business before them, 
respectively, not Inconsistent with the fore- 
going rules, as they, in their discretion may 
deem necessary. 

Rule 96 of 1870.; 

RULE 97. 

All aotions depending on the first day of 
July, 1848, may be conducted according to the 
rules of the Supreme Court, adopted in July, 
1847, so far as the same are applicable. 

In cases where no provision is made by stat- 
ute, or by these rules, the proceedings shall be 
according to the customary practice as it has 
heretofore existed in the court of Chancery and 
Supreme Court in cases not provided for by 
statute or the written rules of the court. 

Rule 93 of 1858; Rule 97 of 1870. 

These rules shall take effect on the first day 
of February, 1871. 



r 
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We certify the foregoing to be the rules of the 

courts of record of this State, as adopted 

by the convention of justices and judges 

on the 24th day of November, 1874, at an 

adjourned session. 

THEODORE MILLER, 

Chairman* 
B. Darwin Smith, 

Secretary. 



SPECIAL RULES 



OF THE 



SUPREME COURT 

FOR THE 

CITY OF NEW YORK. 

Mad* pursuant to General Rule 96 or Supreme Coort. 



GENERAL CIEOUIT CALENDAR, 

Notices of all issues of fact already joined and 
triable in the city of New York, with a notice that 
the same has not been disposed of, to be served 
on the clerk, and be put on the calendar for the 
ensuing January circuit. 

During the first week of that circuit, motions to 
correct the calendar may be made. 

17 
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After that week the calendar will remain on- 
changed, and continue the calendar for every suc- 
cessive circuit during the year, until all the causes 
on it shall be tried, each circuit beginning on the 
calendar where the immediately preceding circuit 
left off, and new causes to be placed in order at 
the foot of the permanent calendar. 

After the first week of each circuit (during which 
motions to correct the calendar may be made), the 
calendar of the causes which may have gone down 
at the previous circuit, and the new issues will be 
entered as part and in continuation of the perma- 
nent calendar; and so on, from court to court, 
until the end of the year. 

These regulations do not affect the question of 
noticing the causes for trial, as the statute may 
require. 

Hereafter no causes will be reserved generally, 
after they are placed on the day calendar. 

No cause on any day calendar will be passed, 
except where the counsel is actually engaged in a 
trial of a cause in another court in the city, or in 
the court of appeals; and then only until such an 
engagement is discharged, or upon proof of the 
absence of a witness duly subpoenaed. 

Parties, by consent, may apply to the clerk, and 
have any cause on the circuit calendar reserved 
generally, and set down for a particular day, be- 
fore it is placed on the day calendar; and may, on 
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filing with the clerk, a like consent, have the same 
placed on the day calendar, or apply to the court, 
on a notice of two days therefor. 

SPECIAL CIRCUIT CALENDAR. 

AT ANY CIRCUIT, UNTIL FURTHER ORDERS, ANY 
CAUSES BELONGING TO EITHER OF THE FOLLOWING 
CLASSES MAY BE PLACED ON A SPECIAL CIRCUIT 
CALENDAR, UNLESS THE TRIAL IS LIKELY TO OC- 
CUPY MORE THAN ONE HOUR. 

1. Where the action is on contract, and the 
answer merely denies the allegations in the com- 
plaint, without setting up any new matter, and 
can he tried in an hour. 

2. Where the action is on contract, and new 
matter is set up in the answer, and there shall be 
reason to believe that the defense is made only for 
the purpose of delay, or where it shall appear in 
such action, by affidavit, that the cause can be 
tried in an hour. 

To entitle the cause to be placed on such calen- 
dar, the plaintiff's attorney must give notice of 
motion for four days, to be heard before a judge 
at chambers, that he will move to have the cause 
placed on such calendar. 

If the motion be founded on the belief that the 
defense is for delay, and that the cause can be 
tried in an hour, affidavits must be served at the 
time of notice. 
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The plaintiffs attorney must deliver to the clerk 
of the circuit a like notice one day before such 
Friday, containing also the number of the cause 
on the general circuit calendar. 

If the cause shall actually occupy more than 
one hour on the trial, the trial may be suspended, 
at the discretion of the court, and the cause be 
put down at the foot of the calendar; and the 
party moving the cause on the short calendar 
may be charged with the costs of the term. 

November, 1869. 

SPECIAL TEEM AT CHAMBERS. 

All notices of motions at special terms at cham- 
bers of the supreme court must be noticed for the 
first or third Monday of the month, or by order 
to show cause. 

(Ante General Rule 46.) 

Call of the calendar each day, excepting Satur- 
day, at 11 o'clock, a. m. 

GENEBAL TERM. 

Ordered, That the following special rules for 
the general terms of this department take effect 
on the first day of February, 1876: 

1. That hereafter the calendar of appeals from 
orders will be called during the first week of the 
term; and after the first week the same will not 
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be called except upon the motion days of the 
term, to wit., Friday of each subsequent week. 
No case on such calendar will be set down for any 
day after the first week, except It be one of such 
motion days. During the first week of term, the 
day calendar of such appeals will include all those 
on the general calendar undisposed of and not 
postponed. 

2. All motions to correct the calendar must be 
made during the first week of the term Motions 
to dismiss appeals may be made on four days' 
notice on any day during the first week of the 
term at the opening of the court. 

8. In enumerated cases, the note of issue filed 
with the clerk shall state whether the papers have 
been printed and served in accordance with Rule 
50 of the courts; and no enumerated case will be 
put on the calendar in which such statement is 
not made or in which such papers have not been 
printed and served, unless on the special order of 
the court. 

4. Twenty cases will be put on the day calendar 
of enumerated causes on each day; and when put 
on such calendar no reservation or postponement 
will be allowed, except by order of the court on 
special cause shown. At any time after the term 
commences, and before an enumerated cause shall 
be placed on the day calendar, the respective 
counsel may file a written consent with the clerk 
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that the cause be set down for a future day, and 4 
causes so set down will be added to the day calen- 
dar (whenever their addition will not increase the 
calendar beyond twenty) at the foot of causes re- 
maining thereon undisposed of in their relative 
order on the general calendar, provided they 
would have been reached on the general calendar 
if not so set down. 

5. The general calendar will be published in full 
in The Daily Register on the first day of the 
term, and on each subsequent day the day calen- 
dar will be published in said Daily Regilter, and 
no cause not appearing in said day calendar, as so 
published, will be called, except with the consent 
of both parties thereto. 



SPECIAL RULES 



OF THE 



SUPERIOR COURT 

or THE 

CITY OF NEW YORK FOR 1875 

Made punuact to rale 96 of Supreme Court. * 



GENERAL TERMS. 
RULE 1. 

There shall he a general term of the court held 
in the months of January, February, March, 
April, May, June, October, November and Decem- 
ber, commencing on the first Monday in each 
month, and terminating on the second Saturday 
thereafter, unless further extended by the judge? 
holding the term. 

* See Laws 1870, ch: 408, { 13. 
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There shall also be a general term held on the 
days designated in vacation, for the hearing of 
appeals from orders only. 

RULE 2. 
A note of issue of cases for the general term 
calendar, excepting appeals from orders, most be 
filed with the clerk for each term, at least eight 
days before the first day of the term. 

RULE 8. 

Appeals from orders may be noticed for and 
shall be heard in the general term on the first and 
second Mondays, and the second Friday in term, 
and on the days appointed in vacation, at the open- 
ing of court. 

A note of issue of such appeal, stating when the 
appeal was taken, shall be filed with the clerk at 
least three days before the day for which the appeal 
is noticed; and the clerk shall enter the same upon 
a separate calendar, in the order of time the appeal 
was taken. 

RULE 4. 

In calendar causes, and also in appeals from or- 
ders, the parties shall deliver eight copies of the 
printed papers and points to the clerk at the com- 
mencement of the argument, which printed case 
shall contain a certificate of the clerk that the case 
has been duly filed upon the order of the judge or 
referee who tried the cause. 
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RULE 5. 

Where the printed papers upon an appeal from 

a judgment have not been served within Vie time 

limited by Rule 49 of the General Rules of Court, 

the respondent will not be allowed to take an order 

of affirmance by default, but wtU be put to his 

moUon under said rule, to strike the cause from 

the calendar, etc., for which purpose such motions 

may be made at the opening of the court on the 

jtrst day of the term. 

See 36 How. 366; Snp. Ct-Bnle 50, ante; 1 Jones A 
Spencer, 502 ; 2 Sweeny, 696, 701. 

RULE 6. 

The calendar of appeals from judgments wiU be 
called on the first day of the term, immediately 
after motions and appeals from orders have been 
disposed of; and the argument of such appeals 
wQl be proceeded with in their order. 

No case wul be set down for a future day, except 
for sufficient cause to be shown at the opening of 
the court on the first day of the term. 

No more than ten cases will be placed upon the 
day calendar. 

Except for sufficient cause, no appeal wiU be set 
down to be heard which cannot be argued before 
the judges who are regularly assigned for the 
term. 
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RULE 7. 

Where an appeal from a judgment or order Is 
based wholly or in part upon alleged errors of fact, 
the appellant's points must distinctly and clearly 
state, in a separate point for each, what errors of 
fact have been committed, with references to the 
folios of the case which contain the evidence relied 
upon by him. 

RULE 8. 

No case or exceptions to be annexed to the 
judgment roll shall hereafter be filed by the clerk 
of this court, unless the same is so ordered by the 
justice or referee who tried the cause. 

RULE 9. 
No case or exceptions will be ordered to be filed 
until it shall have been engrossed or printed after 
settlement, with all the papers and exhibits re- 
quired to be inserted therein. 

RULE 10. 

AU notes of itsue for the general term shall 

specify thereon by what judge or referee the cause, 

was tried or order made. And the clerk shall 

state the name of such judge or referee on the 

calendar. 

RULE 11. 

Cases or exceptions presented for settlement 
shall have plainly marked upon the proposed case 
or exceptions, and also upon the stenographer's 
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minutes of the evidence, the parts to which the 
proposed amendments are applicable, together 
with the number of the amendment. And if the 
party proposing the amendments claims that the 
case should be made to conform to the minutes of 
the stenographer, he must refer at the end of each 
amendment to the proper page of such minutes. 



SPECIAL TERMS. 

HULE 12. 

There shall be a special term of the court 
for the trial of issues of law and of issues of 
fact without a jury, and for the hearing of 
motions and granting of ex parte orders, held 
during each month in the year, commencing 
on the first Monday of each month, and term- 
inating on the Saturday immediately preceding 
the first Monday of the succeeding month. 

In the months of July, August and Septem- 
ber, no trials shall be had, unless ordered by 
the justice presiding. 

RULE 13. 
Notes of issue for the Special Term shall specify 
whether the issue is of law or fact. In making up 
the calendar, issues of law shall be placed first 
thereon. 
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RULE 14. 

No order to show cause made by a judge out 
of court shall be made returnable, nor shall any 
motion be noticed for hearing elsewhere than 
at the regular special term, and in the regular 
special term room, and all such orders and 
motions shall be there heard, and not else- 
where, except by order of the judge holding 
the special term. 

Defaults in such orders and motions shall be 
taken at the regular special term room, and not 
elsewhere, and any default taken elsewhere 
will be vacated by the judge holding the regu- 
lar special term. 

This rule shall apply to orders and motions in 
actions only. 

RULE*15. 

The special term will be opened at 10 o'clock 
a. m. of each day, except New Year's Day, the 
twenty-second of February, Good Friday, the 
thirtieth day of May (Decoration Day), the 
Fourth of July, the days of the Annual and 
Charter elections, Thanksgiving Day and 
Christmas. 

The calendar will be called at 11. A. k. 

BULB 16. 

No ex parte order for the substitution of at- 
torney for either party to any action pending 



j 
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in this court shall be granted unless upon the 
consent In writing, signed by the party and his 
attorney. 

RULE 17. 

Attachments against the property of a non- 
resident defendant will not be allowed in this 
courts except upon proof by affidavit or otherwise^ 
that the defendant has been or can be personally 
served with the summons within the county. 

See 33 How. 129; 28 N. Y. 659 ; 7 Robt. 190. 



JURY TERMS. 

RULE 18. 

There shall be two terms of the court for the 
trial of causes by jury, denominated respect- 
ively " Part First " and "Part Second/* held in 
the months of January, February, March, April, 
May, June, October, November and December, 
commencing on the first Monday, and termin- 
ating on the last Saturday of each month, un- 
less the judge presiding shall, by an order, 
direct his term to be further continued, de die 
in diem* for the purpose of completing the 
trial of an action, or the hearing of a motion 
for a new trial already commenced before 
him. 
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RULE 19. 

The day calendar shall be called through 
each morning at the opening of the court. 
The plaintiff, on failure of the defendant to 
appear, may take an inquest ; and the defend- 
ant, on failure of the plaintiff to appear, may 
have a dismissal of the complaint. 

RULE 90. 

Causes on the jury calendar may be reserved 
generally at any time before the cause is on 
the day calendar, by filing with the clerk the 
written consent of the attorneys. Motions to 
put such causes on the day calendar maybe 
made to the judge holding the special term, on 
two days' notice. 

RULE 21. 

It shall be the duty of the attorney, by whom 
the copy pleadings shall be furnished for the 
use of the court on a trial, to plainly desig- 
nate on each pleading the part or parts thereof 
claimed to be admitted or controverted by the 
succeeding pleading. 

RULE 22. 

The general and jury terms, for the trial of 
causes, shall respectively be opened at eleven 
o'clock in the forenoon. 
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SPECIAL CALENDAR. 

RULE 23. 

In actions on contract, where there is reason to 
believe that the defense is interposed for the pur- 
pose of delay, and that the trial will not occupy 
more than one hour, the plaintiff may apply by 
motion at special term, on a notice of four days, 
to have the issue placed upon a special calendar 
for trial (serving with such notice any affidavits 
or papers he may wish to use on the motion which 
have not already been served) ; and the same may 
be so ordered in the discretion of the justice be- 
fore whom the motion shall be made. 

If such motion be granted, the cause will be en- 
tered on the special calendar, to be made by the 
clerk, on receiving a note of the issue, specifying 
the number oMhe cause on the general calendar, 
and the date of order directing it to be placed on 
such special calendar; such notes of issue to be 
filed with the clerk four days before the day on 
which the cause shall be so entered. 

The special calendar shall be called on the second 
and last Friday of each jury term, in part first, bj 
the justice there presiding, and the causes may be 
tried in either part, as may be directed by such 
justice. 

If the trial of the cause shall occupy more than 
one hour, the trial may be suspended at the dis- 
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cretlon of the court, and the cause be placed at the 
foot of the general calendar. 

The trial of actions on the special calendar wQBL 
not he postponed to a future special calendar day 
by the mere consent of attorneys or counsel. But 
the court wUL require a legal and sufficient reason 
for such postponement. 



SPECIAL RULES 

OF THB 

COURT OF COMMON PLEAS 

FOB THB 

Oity and County of ffew York, in 1874. 

lfadt parnuni to Rale 96 of Soprani* Court.* 



GENERAL TERMS. 

RULE 1. 

There shall be a general term of the court held 
in the months of January, March, May and No- 
vember, commencing on the first Monday In each 
month. , 

RULE 2. 

All appeals must be placed on the calendar and 
numbered. A note of issue of cases for the gen- 

• See Laws 1870, ch. 408, 1 13. 
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eral term calendar must be filed with the clerk for 
each term at least eight days before the first day 
of the term; but no case on appeal from the ma- 
rine or a district court will be put on the calendar, 
unless the return has previously been filed, and 
all such cases will be put upon the calendar in the 
order in which the returns have been filed. 

RULE 8. 

The calendar will be called through on the first 
Monday of the term; and appeals may be then 
set down for argument for any day in the first and 
second weeks of the term, other than from marine 
and district courts; causes in these courts must 
be ready for argument when reached in their or- 
der upon the calendar, and will not be set down 
for any particular day. 

RULE 4. 

Motions to correct and strike causes from the 
calendar, and for judgment under Rule 50 of su- 
preme court, will be heard on the first day of 
term. In cases of appeals from orders, the ap- 
pellant shall serve upon the respondent, at least 
eight days before the first day of the term, a com- 
plete copy, written or printed, of the papers upon 
which the appeal is to be heard. 

See 15 Abb- (N. S.)345. 
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RULE 5. 

In all appeals from orders and judgments other 
than from the district courts, the parties shall de- 
liver five copies of the printed papers and points to 
the clerk at the commencement of the argument. 

RULE 6. 

In appeals from the marine and district courts, 
if the appellant does not procure the return to be 
made to this court within the time prescribed in 
section 860 of the Code of Procedure, the respond- 
ent may serve a notice, in writing, requiring the 
same to be done within ten days thereafter, and 
that in default thereof he will apply to the special 
term for an order dismissing the appeal; and, 
upon proof of the service of such notice, and of 
a non-compliance therewith, such order will be 
granted, unless the court grant further time for 
the filing of such return. 

RULE 7. 

If the court below shall not make the return to 
this court, as prescribed by the Code, the appel- 
lant may apply by motion, to a judge at cham- 
bers, to compel such return by attachment. 

RULE 8. 

• 

All motions to open defaults taken at the gen- 
eral term must be made at the special term. 
Motions to dismiss appeals, except as otherwise 
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provided for in Role 4, must be made at special 
term. 

RULE 9. 

Where the return of the justice of the district 
court, from whose judgment the appeal is taken 
to this court, has been lost, and that the said jus- 
tice is dead : 

Ordered — That the appeal be marked off for 
the term, and, in conformity with the 363d section 
of the Code, that the attorney for the appellant 
prepare a case containing a statement, under 
oath, of the evidence taken, and of the proceed- 
ings had upon the trial before the justice, from 
such information as he can obtain, and that he 
serve a copy of the said case, so made a* afore- 
said, upon the attorney for the respondent, with 
a notice of motion of at least four days, to be 
made at special term of this court, that said case 
so prepared as aforesaid be filed in the office of 
the clerk of this court in the place of the return 
of the said deceased justice; or, if lost as afore- 
said, said case to be made and said notice of mo- 
tion to be served within ten days from the entry 
of the order, and on the return of said motion 
the respondent may appear at the special term 
and present an affidavit controverting any of the 
facts in said statement. 

The case and affidavits shall thereupon be filed 
in the office of the clerk of this court, when the 
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appeal shall be placed on the calendar of the date 
of filing the same, and upon the hearing of the 
appeal, either of the parties may examine wit- 
nesses before the appellate court, in respect to 
any matter in said statement that may have been 
contradicted, and, after hearing said witnesses, 
the appellate court will find the question of fact 
in controversy, and its findings shall be incorpor- 
ated with, and become a part of, the case or state- 
ment upon which the appeal is to be heard. All 
matter contained in the statement and verified 
by the moving party, which shall not be specifi- 
cally controverted by the affidavit of the other 
party, shall be deemed settled, and as of the same 
effect as if the same had been returned, by the 
justice in his lifetime. 

New, 1874. 



SPECIAL TERMS AND 
CHAMBERS. 

RULE 10. 

There shall be a special term of the court for 
the trial of issues of law, and for the hearing of 
motions and granting of ex parte orders, held 
during each month in the year, commencing on 
the first Monday of each month, and terminating 
on the Saturday immediately preceding the first 
Monday of the succeeding month. 
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RULE 11. 

No litigated motion will be heard on Satur- 
days ; and no chambers will be held on Satur- 
days during the months of July, August and 
September, all motions standing over until the 
succeeding Monday. 



EQUITY TERMS. 
RULE 12. 
There shall be a term of the court for the 
hearing of equity causes held in the months of 
February, April, June, October and December, 
oommencing on the first Monday of each 
month. The calendar will be called through 
on the first Monday, and causes set down for 
trial. 



JURY TERMS. 
RULE IB. 
There shall be two terms of the court for the 
trial of causes by jury, denominated respect- 
ively, '• Part First " and " Part Second." Part I 
shall be held in the months of January* Feb- 
ruary, March, April, May, June, October, No- 
vember and December, commencing on the 
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Ant Monday of each month. Part II shall be 
held in the months of February, April, June, 
October and December, commencing on the 
first Monday of each month. 

RULE 14. 

Fifteen cases will be placed on each day 
calendar. 

The day calender will be called through each 
morning at the opening of the court. The 
plaintiff, on failure of the defendant to appear, 
may take an Inquest ; and the defendant, op 
failure of the plaintiff to appear, may have a 
dismissal of the complaint. No calendar will 
be made for Saturday. 

RULE 15. 

Causes may be generally reserved by a written 
consent of the attorneys, filed at any time be- 
fore the cause is on the day calendar. Causes 
marked off for the term shall be considered 
reserved generally. Causes reserved generally 
may afterward be placed on the day calendar, 
if reached in order on the general calendar, on 
the application of either, party to the judge at 
chambers (provided two days' previous notice 
of such application be given to the adverse 
party); or by the consent of the attorneys, 
filed with the clerk. 
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RULE 18. 

It shall be the duty of the attorney by whom 
the oopy pleadings shall be furnished for the 
use of the court, on a trial, to plainly designate 
on each pleading the part or parts thereof ad- 
mitted or controverted by the succeeding 
pleading. 

BULB 17. 

The general and jury terms for the trial of 
causes shall, respectively, be opened at eleven 
o'clock in the forenoon. 

RULE 18. 

Cases or exceptions presented for settlement 
shall have plainly marked upon the proposed 
case or exceptions, and also upon the steno- 
grapher's minutes of the evidence, the parts to 
which the proposed amendments are applic- 
able, together with the number of the amend- 
ment, and shall designate on the amendments 
those which are agreed to and those which are 
disagreed to. 



.SPECIAL CALENDAR. 
RULE 19. 

In any action on contract, where there is 
reason to believe that the defense is interposed 
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for delay, or that the trial will not occupy more 
than one hour, either party may, upon a notice 
of four days, apply at chambers to have the 
cause placed upon the special calendar for 
short causes, and which will be made up for 
the third Friday of the term. 

If the motion be granted, the order shall 
forthwith be delivered to the clerk, with a 
notice of the number of the cause on the gen- 
neral calendar. 

If the trial be not concluded in one hour, it 
will be suspended, and the cause will there- 
upon be put at the foot of the general calen- 
daar, unless the presiding judge shall other- 
wise order. 



GENERAL RULES. 

RULE 20. 

Every bond required to be given by an assignee, 
under the act of April 13, 1860, respecting volun- 
tary assignments for the benefit of creditors, must 
specify the place of residence of each surely 
named therein at the time of presenting it for ap- 
proval; it must be accompanied by an affidavit 
showing the nominal value, and also the actual 
value of the property assigned; and no bond will 
be hereafter approved until these requirements 
are complied with. No bond will be approved 
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nntil the schedules of assets and liabilities shall 
hare been filed, unless satisfactory proof, by affi- 
davit, be produced, showing the reason of not 
filing the same. 

RULE 21. 

No bond or undertaking will be allowed to be 
filed by the clerk of this court in his office, unless 
the same be legibly written, and all interlineations 
or erasures therein duly noted as having been 
made before the execution thereof. 



SPECIAL RULES 



OF THE 



MARINE COURT 

OF THE 

CITY OW 3Sr:EW YORK. 

Made pursuant to rale 96 of Supreme Court* 



BULES WEIGH TOOK EFFECT JA1TUAE7 8, 1873. 

The justice holding court, Part No. 8, will try all 
cases upon process of warrant, attachment or 
short summons; such cases will be placed on a 
separate trial calendar. 

All non-enumerated motions on notice or order 
to show cause must be heard before the justice in 
attendance at "chambers," and orders to show 
cause will be made returnable before such Justice, 

* See Laws 1862, p. 971, 8 3 : Laws 1872, ch. 629, « 2, & 
12, 14 ; Laws 1870, ch. 408. } 13. 
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Parties are at liberty, before a cause is put on 
the "day calendar," by consent in writing filed 
with the clerk, to select their own day for trial ; 
but when a cause is on the day calendar, and 
reached in regular order and neither party mov- 
ing, or no legal excuse being shown by affidavit 
for postponement, the case will be marked ad- 
journed to go to the foot of the calendar. Appli- 
cations to postpone on affidavits to be heard and 
seconded by the judge at chambers. 

The trial terms will commence on the first 
Monday of each month, and continue (Saturdays 
excepted) to the commencement of the general 
term. 

The general terms will commence on the last 
Monday of each month, except June, July and 
August; Chief Justice Shea, when present, shall 
preside. 

During the months of July and August there 
will not be any regular jury called; but the jus- 
tice holding court will order special panels in his 
discretion. During July and August there will be 
but one day calendar, on Tuesday and Friday, 
held in Part 1, and the justice holding court will 
also dispose of the ordinary motions. 

Actual engagements of counsel in a court of 
record only will be received as. a valid reason for 
retaining a cause in its place on the day calendar, 
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and such reservation will cease with such engage- 
ment. 

Actions against the sheriff in his official capacity 
will he entitled to preference the first time the 
cause is on the day calendar, but will not have 
a preference, of course, on any adjourned or re- 
served day. * 

Motions for new trials, on the ground of newly- 
discovered evidence, shall be made on at least 
eight days' notice before the judge at chambers 
upon such papers as are required by the practice 
of the supreme court. 

All orders shall specify and describe the affi- 
davits and papers read and filed on the hearing of 
the motion. 

Appeals from orders made at chambers shall be 
brought to hearing at the earliest general term, 
after taking the appeal upon certified copies by 
the clerk of all the papers used on the motion, 
the order appealed from, and the notice of appeal. 
And the like note of issue shall be filed and notice 
of argument served as in other appeal causes. 

In actions transferred to this court from other 
courts of record, the party, on filing the order, 
shall, at the same time, file with the clerk of this 
court fairly engrossed copies of the summons and 
pleadings in such action, or the clerk shall not 
enter the cause on the trial calendar until such 
copies shall have been filed. 
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BULE ADOPTED DECSUBEB 14, 1374. 

That hereafter applications will be entertained 
at the special term to advance causes brought 
upon instruments for the payment of money 
only, for goods sold and delivered, and in all cases 
where the defendant is in Actual custody on arrest, 
and in no other cases. 



2T7LE ADOPTED UASGE 31, 1874. 
Jurisdiction in Marine Cases Defined. 

As a general rule torts committed on board a 
foreign ship on the high seas must be considered 
as having occurred within the territorial limits of 
the foreign nation to which the vessel belongs, 
and the parties having the ship's equippage, 
though actually here, can in law be considered 
remaining within the foreign jurisdiction. In 
such a case, we have a discretion to exercise our 
power, and we have decided to decline to grant 
or maintain the order asked for, unless it is made 
to appear, either, first, that the plaintiff or de- 
fendant has been regularly discharged from his 
ship by competent authority; or, second, that 
either of the parties is a resident or citizen of the 
United States. In the excepted cases only will 
process be allowed. 
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BTJLS IN EEFEEENCE TO WABBANTB Z2f VASXH1 
OASES AND AESESTS THEBEUOT1B, ADOPTED Iff 
OENEEAL TEEM, FEBBUABY 27, 1871 

Ordered— That the forms of orders of arrest 
In marine cases shall hereafter conform to the 
form of the warrant prescribed by the act of 1818. 
No such process will be granted, without affidavit 
of cause of action, showing also the nationality 
of the vessel, and the amount of bail and allow- 
ance of the order shall be indorsed on the 
process by the justice allowing the same. And 
the said process shall be executed in conformity 
as required by the act of 1818, by forthwith 
bringing the party arrested before the court, to 
be bailed or committed, and to plead as required 
by said act. 

No jury trial will be allowed in such action un- 
less demanded at the time of joining issue, and 
that a copy of this order be printed on the back 
of each warrant issued, and such notice be served 
personally on the party arrested at the time of 
the arrest. 

Justices of said court: 

GEORGE SHEA. Chief Justice. 
MICHAEL a GROSS, 
PHILLIP J. JOACHIMSEN, 
ALEXANDER SPAULDING, Y Justices, 
HENRY ALKER, 
DAVID McADAM. • 

Maurice J. Power, Clerk. 
Howard Wood, Deputy. 
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BULES FOB CASES, ETC., AT GEHEBAL TEBM. 

Ordered— That no case or exceptions on ap- 
peal shall hereafter be filed by the clerk of this 
court, unless the same is so ordered by the justice 
or referee who tried the cause. 

No case or exceptions will be ordered to be filed 
until it shall have been engrossed or printed after 
settlement, with all the papers and exhibits re- 
quired to be inserted therein. 

If no case or bill of exceptions is on file, or if 
one Is on file without the order of the judge or 
referee who tried the cause, directing the same to 
be filed, then the cause shall not be put on the 
general term calendar. 

The general term clerk shall specify on the gen- 
eral term calendar by what judge or referee said 
cause was tried. Appeals from motions shall 
have preference. 

Cases or exceptions presented for settlement 
shall have plainly marked upon the proposed 
case or exceptions, and also upon the stenogra- 
pher's minutes of the evidence, the parts to which 
the proposed amendments are applicable, together 
with the number of the amendment. 

In all cases the parties shall deliver twelve 
copies of the printed papers and points to the 
clerk at the commencement of the argument, 
which printed case shall contain a certificate of 
the clerk that the case has been duly filed upon 
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the order of the judge or referee who tried the 
cause. 

The order appointing referee, and the formal 
judgment appealed from, must appear in the 
printed papers.* 

General terms for the hearing and decision of 
appeals from orders and judgment will be held 
during the year 1874, on the last Monday of the 
months of January, February, March, April, May, 
September, October, November and December. 

Appeals will be heard in the order of time when 
the appeal was taken, which must be specified on 
the note of issue. A separate calendar will be 
made up for appeals from non-enumerated mo- 
tions, and which will be heard first. 

The rules of the supreme court concerning 
papers to be furnished on enumerated appeals, 
and the time and manner of service thereof, will 
be strictly adhered to. 

The general terms for hearing appeals from 
orders on the second and fourth Saturdays of 
each month are discontinued. 

* See Lawa 1872, ch, 629, ? 13. 
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ANNUITY TABLE. 

A table .■nrrc'sjiomlirij? with the North an: 

tab]. .'s ivioirod ti.i in the 85th rule, showin 

value u( an annuity of one dollar, at at: 

oent,on .l Sngle ilfo, at any age from one 





,.,,,,„ 




K.oly. 


N 




N 




Ags 


a;;",!;^ 


A B t 


f'r;;!*- 


«*•- s 




**--£ 


In"' 




1. worth. 




i.wn.Lh 


6 


«th 


" 


'""■''■ 


1 


10.107 


25 


ia ona 


u o 


563 


73 4 


781 


a 


1 1.7:!+ 




11.902 


SO 9 


-117 


74 4 


■:,'.:■■ 






37 




01 8 


273 


75 4 


BM 






28 


ILi'll 


52 9 


l:."j 


73 -: 




G 
6 


Ut.Stffl 


so 


11.733 


S3 E 


S27 


77 ;■ 


953 

7i2 








LLM* 


65 i 


670 


73 : 


511 






32 


11.51:: 


58 6 




?' : 


ggj 




n:,m 


33 


11.431 


57 a 


3i : i 




l.v; 


HI 


]:;. ■:---. 


iU 


11 331 


:>3 i 




32 f. 


!':;.; 




13. SIS 


35 




50 7 


90S. 


IS X 






ts.uo 


33 


11.131 


SO J 


SSJ 


si : 


551 


IB 


18.0(4 


37 


ii.it;.-; 


... : 


837 


So 2 


402 




I3.B53 




lit Ml' 


K 7 


44S 


EH i 




i:> 


12 :■■-,-, 


: c< 




OB ! 


2-53 


B7 S 


ti'i 






to 


... 


84 : 


352 


B8 - 


uii 


tl 


la.uss 


41 


li). 0-1' 


us i 


841 


39 1 


sS2 


ii 


12.5e2 


42 




ta t 


32,". 


im 1 


OS) 






43 




n ' 


405 




122 


20 


I2.8BS 


« 




aa * 


170 


k J 


133 








10.110 


99 6 


,40 


03 


-.«.: 




18.265 


46 


'.' 3*0 


ro i 


713 


04 


ur 


■±s 


18.800 






71 5 


470 






24 


12.132 


48 


\>'-.(n 


72 5 


241 























104 APPKKDIX. 



RULES FOR COMPUTING THE VALUE 
OF THE LIFE ESTATE OR ANNUITY. 



Calculate the interest at six per cent for one 
year, upon the suYn to the income of which 
the person is entitled. Multiply this interest 
by the number of years' purchase set opposite 
the person's age in the table, and the product 
is the gross value of the life estate of such 
person in said sum. 

EXAMPLES. 

Suppose a widow's age is 37, and she is en- 
titled to dower in real estate worth $350.75. 
One-third of this is $116.91%. Interest on 
$110.91 one year, at six per cent (as fixed, by 
Sith rule), is $7.01. The number of years' pur- 
chase which an annuity of $1 is worth at the 
aye of 37, as appears by the table, is 11 years 
and 25-1000 parts of a year, which, multiplied 
by $7.01, the income for one year, gives $77.35 
and a fraction as the gross value of her right 
of dower. 

Suppose a man whose age is 50 Is tenant by 
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the curtesy in the whole of an estate worth 
$9,000. The annual interest on the sum, at six 
per cent, is $510. The number of years' pur- 
chase whioh an annuity of $1 is worth, at the 
age of 50, as per table, is 9 417-1000 parts of a 
year, which, multiplied by $540, the value of 
one year, gives $5,085.18 as the gross value of 
his life estate in the premises, or the proceeds 
thereof. 

Note. — The values in this table are calculated on 
the supposition that the annuities are payable yearly ; 
if payable half-yearly, one-fifth of a year's purchase 
should be added to those values. 

For the rule to compute the present value of an 
inchoate or contingent right of dower, vide Jackson 
v. Edwards. 7 Paige 406; McKean's Pr. Int. Tables, 
89. 5 4 ; Hendry's Ann. Tables, 87, prob. 4. 
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INDEX 

TO GENERAL RULES OF SUPREME COURT. 



Absent defendants : Rule, 
on foreclosure 72 

Accounts : 

of county treasurers, how kept 83, 84 

Actions f 

depending July 1, 1848, how conducted, 97 
for divorce, affidavits in, what to state, 24 
for recovery of money, where summons 

has been served by publication 34 

under §135 of Code 34 

inquests on, when may be taken out of 

their order on the calendar .... 36 

where no provision is made by statute, 97 

Additional allowance: 

applications for 56 

Admission to the bar: 

applicants for 1 

qualification of applicants 2 

Adultery: 

divorce for. 87 

settlement of issues on 40 

when adultery of plaintiff may be set up, 90 

Advice of counsel : 

affidavit swearing to, what to state 29 

Affiant: 

in actions for divorce, may be required 
to appear and submit to examination, 24 

Affidavits : 

application for an examination under 

8391 of Code, to be upon 21 

concerning venue, either party may 
state nature of controversy 60 
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Affidavits— Continued. Rule, 

exceeding two folios in length, to be 

distinctly numbered 26 

filing, that case and exceptions have not 

been filed 44 

form of ,on application for time to plead, 30 
on application for judgment against 

absentees 34 

in actions for divorce, what to state, 24, 88 
court may require affiant to appear 

and be examined 24 

in injunction and attachment and canes, 
and on orders for publication of sum- 
mons, to be filed 5 

of advice of counsel 29 

of guardian ad litem 62 

of merits, on application for order ex- 
tending time to answer or demur 

to complaint 30 

to prevent inquest at the circuit. .. 36 
of service of summons, etc., when made 
by person other than sheriff, what to 

state 23 

on arrest, when to be filed 6 

on motion to change place of trial 59 

order of process, and on which arrest 
was made, to be filed with the clerk. . 6 

swearing to advice of counsel 29 

to annul a marriage on the ground that 
the party was under the age of legal 

consent 88 

to be used on motion 4 

upon which injunction or attachment 

has been granted, to be filed 5 

upon which order of service by publica- 
tion has been issued, to be filed 5 

verifying petition for discovery 19 

agreements and consents : 

to be in writing or entered aa orders. . . 16 
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Allowances: Rule. 

additional, when to be applied for 56 

to party in interest, not to exceed one- 
half of principal sum 85 

on commissions of lunacy, to be fixed 

by court 86 

Amendment: 

of evidence taken by stenographic re- 
porter 41 

Annual interest or income : 

allowances to parties entitled thereto 
not to exceed one-half of principal 

sum 85 

Answer to complaint: 

order extending time to 80 

Appeals : 

application to dismiss with costs 51 

calendar on 48 

date of issue on 48 

from judgment or order granting a new 

trial 47 

from justice's judgment, where county 

court has no jurisdiction 57 

from non-enumerated motions, copies 

to be furnished 50 

from order, decree or sentence of sur- 
rogate's court 47, 51 

when deemed waived 51 

when to be heard 54 

from surrogate's court regulated, notice 

for general term 51 

copies of papers 51 

on hearing of, facts not be discussed in 

extenso 58 

petition of, what to state 51 

when may be dismissed with costs 51 

who to furnish papers in, and what pa- 
pers 50, 51 
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Appearance: Rule. 

^notice of, or of retainer, effect of 14 

may be entered, and how 14 

what deemed an 14 

Appointment of guardian : 

when order of may be entered 68 

Appointment of guardian ad litem: 

who not a proper person. 61 

Applicants for admission to practice : 

to sign roll. 2 

to take and subscribe constitutional 

0£tv*l OX OIUCG -•••••••>••••-*■>••••■••-■• & 

(See Admission to the Bar.) 
Application for additional allowance : 

under §309 of Code of Procedure 56 

Application for examination : 

of books and papers, to be upon affi- 
davit . . 21 

Application for order : 

haying been refused by one and subse- 
quently granted by another judge. ... 31 
Application for time to plead : 

restrictions on. 80 

Argument: 

cases reserved for 41, 49 

printed copy of papers to be furnished 

at commencement of 50 

question for, to be brought before court 

on notice 46 

Arrest 6 

Attachment : 

when to be issued for not returning 

process 10 

Attorneys : 

applicants for admission as 

(See Admission to the Bar.) 

duty to act as guardian ad litem 62 

duties and compensation of, when so 
appointed 63 
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Attorn eys — Contl nued. Rule, 

for defendant, service of notice of ap- 
pearance or retainer by, deemed an 

appearance 14 

may be changed by consent, or upon 

cause shown 15 

may not be surety or ball 8 

name of, to be indorsed on process or 

papers to be served 13 

private agreements between parties or, 16 
to add place of business on papers 

served by 13 

effect of omission to do so 13 

rule to apply to party prosecuting or 

defending in person 13 

to mark folios on papers, etc 26 

Ball: 

where to justify 8 

Bailments : 

applicants for admission to practice, to 
sustain satisfactory examination on 

law of 2 

Banks : 

accounts with, how kept 83 

and other companies upon whom orders 
are made for money to be paid out of 

court, to whom to pay 84 

orders upon, in what form 84 

Bills of exceptions : 

exceeding two folios in length, to be 

distinctly numbered 28 

(See Exceptions.) 
Bonds and undertakings in writing: 

to be duly proved or acknowledged. . . 9 
Books : 

and papers, application for discovery of 18 

application for examination of 21 

either party may be compelled to make 

discovery of 18 

moving papers for what to state 16 
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Books — Continued. Rule, 

order directing discovery of, to operate 

as a stay of proceedings 22 

to be kept by the several clerks 11 

Calendar : 

appeals how to be placed on the 48 

clerk to prepare for general term 48 

in what cases enumerated motions may 

be struck from 49 

to be printed, and how 48 

when inquests may be taken out of 

their order on 86 

preferred 45 

Case: 

agreed upon by parties 50 

exceeding two folios in length, to be 

numbered 30 

how made and settled 41, 42 

not provided for by statute 97 

of more than one distinct cause of ac- 
tion 25 

on appeal 50 

on 'certiorari may be brought to a hear- 
ing by either party upon usual notice 

of argument 53 

or exceptions, amendments proposed to 43 

duty of party preparing .. 43 

or exceptions, party making, to procure 

the same to be filed 44 

effect of omission to file 44 

to be printed, and how 52 

to review proceedings before referee. .. 41 

waiver of right to make a 42 

when lines to be numbered 41 

within what time to be filed 44 

Causes of action, etc. : 

separate to be numbered 25 

Certiorari : 

cases on, may be brought to a hearing 

by either party 53 
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Certiorari — Continued. Rule, 
when to be placed on preferred calen- 
dar r 63 

Change of attorney : 

how and when made 15 

Citizens of the United States : 

applicants for admission to the bar to be 2 
Civil actions and special proceedings : 
book properly indexed, containing, to 

be kept Dy clerks 11 

Clerk of the court : 

books properly indexed, containing title 
to civil actions, special proceedings, 

etc., to be kept by 11 

judgment to be filed, entered and dock- 
eted in the office of, during hours for 

transacting business .... 12 

note of day of filing to be entered by, in 

proper book 39 

order on non-enumerated motions to 

be filed with 7 

papers used on non-enumerated mo- 
tions to be filed with, or may be set 

aside as irregular 7 

to keep an index of all undertakings. . . 11 

to keep judgment books 11 

when residence or place of business of 
party cannot be found, papers to be 

filed with IS 

Code: 

application for examination under 6 391, 21 
Commissions of lunacy: 

allowance to, to be fixed by court 86 

duty of 86 

Compensation : 

to guardian ad litem, allowed only on 

affidavit 62 

Complaint : 

in actions for divorce, when legitimacy 
of children is in question 91 
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Complaint — Continued. Rule, 
order extending time to answer or de- 
mur to 30 

rights and interests of several parties in 

not controverted 79 

when plaintiff entitled to judgment on 

failure of defendant to answer 33 

Condition : 

performance of, on motion 38 

Consents (see Agreements) : 

providing for payment of money out of 

court 17 

Contested motions : 

may not be heard, when 47 

Contracts : 

applicants for admission to practice to 
sustain a satisfactory examination on 

the law of 2 

Conveyances or incumbrances : 

official searches relative to, made in 
progress of cause, to be filed with 

Judgment roll 77 

Corporations : 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 2 

Costs * 

additional, applications for 56 

payment of, on motion 33 

affidavit swearing to advice of, what to 

state 30 

duties of, limitations as to, on trial 37 

examining, not to take notes of testi- 
mony 37 

limitation of time in summing up 37 

if testimony reduced to writing, some 
person other than examining counsel 
to take it down 37 
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I Counsel — Continued. Rule, 

not to occupy more than one hour in 

summing up 37 

only one to be heard on a side, when. . . 58 
to be standing while examining witness 

on trial of issues of fact 37 

Counselors: 

(See Attorneys and Counselors.) 
Counterclaims : , 

separate, to be numbered 26 

County treasurer : 

money brought into court by order of 

court to be paid to 82 

accounts of 83 

Court of record : 

and general terms may make such fur- 
ther rules as they may deem necessary, 96 
Criminal cases : 

motions in, may be heard on any day. . . 54 
Decree of surrogate's court J 

appeal from 51 

when appeal deemed waived 51 

Default : 

for not appearing to oppose motion 46 

Judgment by, when application for, 

made 46 

Defenses : 

separate, to be numbered 26 

Demurrer: 

extension of time to put in 30 

hearing of 49 

Deposition : 

exceeding two folios in length, to be dis- 
tinctly numbered 26 

Discovery of books and papers : 

may be compelled 18 

motion papers for, what to state 19 

order directing, to operate as a stay of 
all other proceedings in the cause ... 22 
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Dismissing appeal : Rule. 

with costs 51 

Divorce : 

adultery of plaintiff, when may be set 

up 90 

affidavits in actions for, what to state. . 24 

complaint filed by a husband for 91 

defendant failing to answer complaint 

when action is brought 87 

no judgment by default in 87 

on ground of adultery 87 

proceedings in actions for, regulated . . 87 

88, 89 

when court will order reference 88 

Domestic relations : 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 20 

Dower : 

provisions for, in certain cases 68, 85 

Drunkard : 

costs and expenses of commission of, by 

and to whom paid..: 86 

Enumerated motions : 

papers to be furnished on 49 

to be noticed for first day of term 49 

what included in 47 

(See Motions.) 
Equality of partition : 

directions as to..' 80 

Equity : 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 2 

Evidence ; 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 2 

taken by stenographic reporter 41 
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Examination : Rule, 

for admission to practice, when and 

where to be had 1 

applicants must sustain a satisfactory 

examination 2 

application for, under § 391 of Code ... 21 

qualifications of applicants 1, 2 

Examination of books and papers: 

application to be upon affidavit 21 

Exceptions : 

amendments proposed to a case or 43 

filed and served, when may be brought 

to a hearing 39 

irrelevant matter in 43 

to be settled in like manner as cases ... 43 

what to contain 43 

when abandoned 44 

when not served in time 44 

within what time to be filed 44 

Executors and administrators : 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 2 

Expiration: 

of time extended by a justice 44 

Extending time : 

by a justice 44 

to plead, restrictions on 30 

Facts : 

material to the issue, justice or referee, 
may settle case on, as required by 

either party 41 

questions of, not to be discussed in ex- 

tenso, on appeal 49, 58 

settlement of, after decree at general 

term 59 

Farmers' Loan and Trust Company : 

deposits to, made with 82 

orders of court for payment of moneys 
by, what to state 84 
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Bale. 

Farm era' Loan and Trust Co. — Continued. 

to whom made payable 84 

drafts upon, by county treasurer 84 

to be accompanied by certified copy 

of order 84 

duty of secretary 84 

entries of deposits, what to contain 84 

Fees and costs : 

not allowed -to receiver beyond actual 
disbursements, except, etc 95 

Filing: 

affidavit and order of arrest 6 

affidavit and undertaking 5 

papers used on motion .... 7 

Foreign sssues : 

new trial of 40 

Folios : 

to be marked on certain papers 26, 52 

Foreclosure suits : 

duty of sheriff or referee In 76 

infants and absentees in 72 

judgment in 72 

regulated 72 

surplus moneys 77 

testimony of witnesses to be signed 39 

, Further rules : 

courts of record and general terms may 
make such as they may deem neces- 
sary 96 

General term : 

appeals noticed for 50 

papers on such appeals 52 

folios to be printed on outer margin ... 52 

to be furnished to court 52 

to be printed, and how 50, 62 

calendar of 48 

olerk to prepare calendar for. . . 46 
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General term - Continued. Rule. 

courts of record, and may make such 

further rules, not inconsistent with 
the foregoing, as they may deem ne- 
cessary • w 

hearing of causes at, only one counsel 
to be heard on each side 58 

limitation of time for argument 68 

non-enumerated motions made at, when 
heard •• 54 

notes of issue for, to be filed eight days 
before commencement of court at 
which cause may be noticed 48 

precedence of cases before, on certio- 
rari in criminal cases 63 

Guardians: 

age of infant to be ascertained 65 

appointment of where respondent is a 
minor 61 

attorney or officer of court to act as, 
when appointed for that purpose by 

bond, to be in double the amount of 

estate of ward 66, 69 

duty of court on appointing 65 

how appointed 64, 65 

infant may present petition 67 

petition, what to state 67 

moneys arising from sale of real estate 

of infant 71 

not to receive fund without security, 63, 66 
persons claiming moneys arising from 

sale of property by 71 

petition for appointment of, for that 

purpose 67 

order thereon 68 

presenting petition 65 

principal of the estate, where to be in- 
vested 66 
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Guardians — Continued. Rule, 

proceedings relative to appointment of 64 
proceeds of sale of property of, when to 

be brought into court TO 

report of 68 

security to be given on appointing gen- 
eral guardian 66, 69 

to give security, on sale of infant's 

estate 66 

to present certificate of security to 

clerk 68 

who may be appointed, and in what 

cases 64 

Guardian ad litem : 

no order allowing compensation to, ex- 
cept upon affidavit to be made by 63 

not to receive any money unless he has 

given security 62 

affidavits 63 

when to be made by attorney of 
court who has acted in behalf of 

guardian 63 

who may not be appointed 61 

Hearing of causes : 

at general or special terms only one 

counsel to be heard on a side 68 

Infants : 

if of the age of 14, to join in petition for 

sale of real estate 65 

when proceeds of sale of estate exceed 

five hundred dollars 70 

where several infants interested 70 

(See Guardian ; Guardian ad litem.) 
Indorsement : 

of name and residence of attorney or 

party in person, on process 13 

Injunction granted ex parte: 

ordergranting 5 
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Insurance : 

applicants for admission to practice to 
sustain satisfactory examination on 

lawof : 2 

Inquests : 

how prevented 36 

when may be taken in actions out of 

their order on the calendar 36 

Irregularities : 

to be specified in notice 46 

Irrelevant matter : 

motions in respect of 28 

on exceptions to be stricken out 43 

Issue : 

note of, for general terms, when filed. . . 48 

date of 48 

Issues : 

how to be settled 40, 45 

in divorce cases 40 

Issues of fact : 

trial of, by court 37, 40 

Issues of law : 

how heard 49 

statement of facts of case, with refer- 
ence to folios, to be prefixed to points 49 
Judge : 

granting order, after application for has 
been refused by another judge, when 

revoked 81 

printed copy of papers to be furnished 
to, at commencement of argument.. 50 
Judgment : 

against absentees only when property is 

attached and security given 34 

as in case of nonsuit 39 

book to be kept by clerk 11 

hy default, when may be taken 46 

not to extend to divorce cases 46 

declaring void a marriage contract, or 
granting a divorce, or for separation 
or limited divorce 98 
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Judgment— -Continued. Bule. 

docket of, book for 11 

exceeding two folios In length to be 

numbered 28 

for sale of mortgaged premises 73 

in divorce cases, only entered by direc- 

tionof the court 92 

i n mortgage foreclosure cases .• 73 

justices , appeal from 57 

lands in city of New York sold under. . 74 
roll, searches for conveyances and in- 
cumbrances to be filed with 77 

or order directing the payment of 
money or affecting title to property, 
may he enrolled and docketed as 

other judgments 85 

on special verdicts, how applied for 83 

to be docketed only in office hours 12 

to be filed, entered and docketed in the 
office of the clerks of the courts, dur- 
ing hours for transacting business* 12 

when plaintiff entitled to. upon failure 
of defendant to answer complaint, 

application for, where made 33 

where to be applied for, on default 33 

Judgment book : 

as required by § 279 of Code, to be kept 

by clerks of the courts 11 

Judgment or order: 

granting or refusing a new trial, appeal 

from 47 

Judgment roll: 

official searches for conveyances or in- 
cumbrances made in progress of 

cause, to be filed with 77 

Jurisprudence: 

applicants for admission to practice, to 
sustain satisfactory examination on % 
lawof 2 
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Jury: Rule. 

notice of motion for trial by 4C 

returning to deliver verdict, plaintiff 

need not be called 38 

when trial of issues of fact is not pro- 
vided for in § 253 of Code 40 

Justice: 

extension of time by. 44 

granting order for discovery of books 

and papers may limit its effect 22 

power of, on trial of issues of fact 87 

on appeals from non- enumerated mo- 
tions, copies of papers to be fur- 
nished to 60 

Justices' judgment: 

appeals from, where County court has 

no jurisdiction 57 

Justices* return : 

amendment of 57 

Lands: 

in city of New York, how to be sold.. . 74 

in foreclosure cases of Infants . 74 

several tracts of lying within this State, 
owned by several persons in common, 78 
Law of real and personal property: 

applicants for admission to practice 
must sustain a satisfactory examina- 
tion upon 2 

Legitimacy of children: 

question as to, in actions for divorce. . . 91 
Life interest in moneys: 

how estimated „ 85 

Lunacy: 

allowance to commissions of, to be fixed 

bycourt 86 

Lunatic or habitual drunkard: 

committee of, to pay money to peti- 
tioner on whose application petition 

was issued 86 

committees of, when costs to be paid . . 86 
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Mandamus: Rule. 

proceedings in 66 

return to a writ of 66 

Marriage contract: 

judgment, declaring void 92 

Merits: 

affidavits of, to prevent inquest 86 

Minutes of court: / 

books properly indexed for keeping, to 

be kept by the clerk 11 

Moneys: 

account of, how kept 83 

brought into court, by order of court, 

to be paid to county treasurer 88 

form of petition for payment of, out of 

court 71 

of infants, not to be paid to guardian 

without security 68, 71 

when invested 70 

orders for payment of 77 

Mortgage foreclosure: 

defendant failing to answer within time 

allowed for that purpose 72 

order to stay proceedings in sale, when 
not to be granted by judge out of 

court 81 

Mortgage premises: 

directed to be sold, consists of several 

distinct lots or parcel of land 75 

filing report of sale of 77 

proceedings relative to surplus moneys 

arising from sale of 77 

sales of, by sheri ft* or referee 76 

surplus moneys arising from sale of . . . . 77 
who entitled to service of notice of ap- 
plication for reference 77 

Motions: 

day when heard 64 

classified, what enumerated, what non- 
enumerated 47 
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Motions — Continued. Rule, 

contested, when not to be heard at cir- 
cuit where noticed or brought 

to a hearing 47 

effect of neglect to furnish papers on. . 49 
enumerated, effect of neglect to furnish, 49 

papers to be furnished on 49 

to be noticed for first day of term. . 49 

enumerated, what are they 47 

for parties to amend return 57 

in criminal cases may be heard on any 

day 64 

intended, for a new trial 41 

non-enumerated, to be noticed for first 

day of term of court 27 

what included in 47 

to strike causes from calendar 60 

notice of, for trial of issues of fact by 

ajury 40 

order on, by default 46 

papers to be furnished, and by whom, 49 50 
to amend evidence taken by steno- 
graphic reporter 41 

to be made on the day in the term for 

which noticed 54 

to make a pleading more definite 28 

to strike out of any pleading matters 
alleged to be irrelevant, within what 

time to be noticed 28 

when granted on payment of costs, or 
performance of condition, time in 

which party to comply 82 

when to oe heard 27 

when to be noticed 50 

Moving papers: 

for discovery of books and papers, what 

to state 19 

Name of attorney: 

or party in person to be indorsed on 
papers 13 
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Negotiable paper: Rule. 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 2 

New trial: 

appeal from judgment or order grant- 
ing or refusing a 47 

case on motion for. (See Case.) 

intended motions for 41 

New York city : 

lands in, sold under judgment or order 

of court 74 

Non-enumerated motions : 

clerk to deliver certified copy of rough 
minutes to prevailing party 4 

copies of appeals from, to be furnished 
to justices 50 

filing affidavits and papers upon 4 

other than appeals from orders, when 
heard 54 

papers used on, to be filed with the 
clerk 7 

party to whom paper delivered to, 
neglecting to file, to lose benefit of 
order ... 4 

to be noticed for first day of term of 
court 27 

what included in 47 

when order on, is entered, all papers 

used on, to be filed with the clerk 7 

Nonsuit : 

before referee ; 39 

plaintiff may not submit to, after jury 
have retired to consider of their ver- 
dict 88 

plaintiff may submit to, on a hearing 
before a referee ... 39 

right to submit to at the trial restricted 38 
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Notes of issue: Rule. 

for general term, to be filed eight days 

before commencement of court 48 

Notes of testimony : 

not to be taken by examining counsel.. 87 
Notice : 

irregularities to be specified on 46 

of appearance, service of, by attorney 

of defendant, deemed an appearance, 14 
of argument, case on certtorart may be 

brought to a hearing by either party, 53 
of claim to surplus on a foreclosure. ... 77 

of motion 27 

of non-enumerated motions 27 

of retainer, equivalent to appearance. . 14 
of unsatisfied lien, to be given to person 
under direction of court, on filing 

judgment roll 77 

questions for argument to be brought 

before court on 46 

time of notice 46 

to sheriff to return process 10 

Nullity of marriage : 

what to be shown on reference as to.. . . 88 

not to be declared by default 46, 92 

Officers of court : 

how compelled to return process 10 

to act as guardians 62 

to require sureties to justify 9 

Official searches : 

for conveyances or incumbrances, 
made in progress of cause, to be filed 

with judgment roll 77 

Order : 

appointing guardian, when may be en- 
tered 68 

appointing receiver, ex paHe, what to 

contain '... 94 

extending time to answer, restrictions 
on obtaining 80 
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Order — Continued. Rule. 

fees and costs of 95 

for appointing guardian. 

(See Guardian.) 

for discovery of books, etc 20 

for payment of moneys arising from 

sale of real estate of, now paid 71 

for sale of infants'* estate 68 

granted on petition or relating thereto, 

to what to refer 35 

granting discovery of books and papers, 

what to specify 18 

justice* granting, may limit its effect ... 22 
of arrest, plaintiff's attorney to file with 

clerk undertakings given on 5 

of court, lands in New York city sold 

under .- 74 

of reference, seeking to annul marriage 

contract, how obtained 88 

of surrogate's court, appeal from 51 

when appeal deemed waived 51 

on bank for payment of money 84 

on petition, how entered 35 

operates as a stay of proceedings, when 20 
or judgment directing payment of 
money or affecting title to property, 

may be enrolled and docketed 35 

refused or granted conditionally, no 
subsequent application to be made to 

another judge 81 

subsequently granted after application 
has been refused by another judge, 

when may be revoked , 31 

time to perform conditions imposed 

by 32 

to operate as a stay of proceedings 22 

to show cause ; 27, 46 

to stay proceedings for purpose of mov- 
ing to change place of trial 69 
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' Order— Continued. Bule. 

upon banks or other companies for pay- 
ment of moneys out of court, to 

whom payable 83 

when to be revoked 31 

Orders : 

appeals from, when. to be heard 48 

Papers : 

affidavits and, upon a non-enumerated 

motion 4 

and books, how discovered, 18, 19, 20, 21, 23 

. by which party to be furnished. 50, 61 

J either party may be compelled to make 

discovery of books and 18 

' indorsement on, by .attorney or party.. 13 

examination of, application for 21 

exceeding* two folios in length, to be 
distinctly numbered 26 

for court, of what to consist 50 

' for general term, to be marked by folios 

and printed 50, 58 

on non-enumerated motions 27 

ijp on special motions, to be filed within 

r ten days 4, 10 

party whose duty it is to furnish on 
enumerated motions, to serve copy 

on opposite party 59 

' printed copy of, to be furnished at 

commencement of argument.. . 50, 51, 52 
t to be legibly written, and folios marked 26 

to be filed in county specified as place 

of trial 3 

to be filed with clerk when residence or 
place of business cannot be found ... 13 

transfer of, on change of venue 3. 4 

what to be furnished on enumerated 

motions 49, 50 

Parol: 

agreements among attorneys not bind- 
ing 10 
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Parties : Rule. 
rights and interests of several, not con- 
troverted in complaint 79 

Partition of land : 

all lands held in common to be em- 
braced in one action 78 

directions, when sale is necessary 80 

application for order of reference 79 

reference as to title in 79 

separate action for, not to be brought 
without the consent of all the parties 

in interest .. 78 

when cannot be made without preju- 
dice to owners 80 

Partnership : 

applicants for admission to practice 
must sustain a satisfactory examina- 
tion upon law of 2 

Party: 

proposing amendments to case or ex- 

« ceptlons, duty of 44 

s Party in interest : 

. allowances to 85 

(Party in person: 

I service on 13 

Payment of money out of court : 

consents, providing for to be acknowl- 
edged before officer 17 

Personal rights : 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 2 

Petitions: 

for appointment of guardian 64, 67 

of infant, in application for sale 70 

on appeals from surrogates 51 

on application for discovery 19 

order granted on, to what to refer 85 

orders on, not to recite contents of . . . 85 
what to state 61 
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Place of business : Rule. 

attorney serving process or papers to 
add to papers or process served by 
him 13 

or residence, when cannot be found, 
service of papers, how made 13 

rule to apply to persons prosecuting or 

defending in person 13 

Place of trial : 

how changed 3 

transfer of papers on change of 3, 4 

Plaintiff: 

may submit to nonsuit on a hearing 
before a referee 39 

need not be called when jury return to 
deliver verdict 38 

no right to submit to nonsuit after jury 
have gone from bar to consider of 
their verdict 88 

may* stipulate to try 16 

Plead : 

time to, restrictions on applications for, 30 
Pleadings : 

applicants for admission to practice to 
sustain satisfactory examination on 
law of 2 

exceeding two folios in length, to be 
distinctly numbered 26 

to be plainly written, and folios marked, 26 

for court on appeals 50 

when copies not to be given out in di- 
vorce cases 92 

Points : 

concise statement of facts of the case 
to be prefixed to 49 

printing of 52 

statement of facts of case upon, when 
necessary to be served and furnished, 49 
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Practice: Rule, 

applicants for admissions to practice to 
sustain satisfactory examination on 

law of 2 

when not provided for by rules 97 

Pieferred calendar: 

case or certiorari to be place on, on 

filing proper note oi issue 53 

Principal and agent : 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 2 

Principal and surety : 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 2 

Private agreements : 

between parties or attorneys 16 

Proceedings in a cause : 

private agreements relative to, between 
parties or their attorneys, when not 

Process : 

compelling return of 10 

name of attorney or party in person to 

be indorsed on 13 

Production of books and papers : 

(See Discovery of Books and Papers.) 
Progress of cause : 

official searches made in, relative to 
conveyances or incumbrances, to be 

filed with judgment roll Tt 

Prohibition : 

return to a writ of 55 

Property and effects of a debtor : 

receiver of, his duties 93 

Question of fact : 

case triable by jury 45 

justice or referee to settle the case on, 
as required by either party 41 
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Real and personal property : Rule, 
applicants for admission to practice 
must sustain a satisfactory examina- 
tion on law of 2 

Real estate : 

, sales of, in New York 74 

proceeds belonging to infants to be 
brought into court, unless security 

given 63, 71 

when may be sold in paroels 75 

Receiver : 

appointed ex parte, by order granting 

injunction 94 

i fees or costs, when not allowed to 95 

of property and effects of debtor, 

powers and authority of 93 

power and duty of 93 

Recovery of money : 

actions for, where summons has been 

served by publication 34 

under§135 of Code 84 

Referee : 

not to be nominated by party in divorce 

cases 87 

plaintiff may submit to a nonsuit on a 

hearing before a referee 39 

report of, to be filed with testimony. ... 39 

settlement of facts after trial by 41 

Reference : 

as to infant's estate 68 

as to partition of lands 80 

as to title in partition, on default, when 

infants and absentees are parties 79 

court will order in application for di- 
vorce 87 

in case of absent defendants 72 

in divorce cases 87 

in special cases 39 

other than for the trial of the issues in 
an action 39 
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Reference — Continued. Bole. 
to compute amount due on mortgage.. 72 
to annul a marriage on ground that 
party wa3 under the age of legal con- 
sent 88 

to appoint guardian 68 

to take proof of facts charged in a com- 
plaint for separation or limited di- 
vorce , 

when ordered, where executed 

when plaintiff may be examined upon.. 
Report : 

exceeding two folios in length, to be 

distinctly numbered 

of guardian, what to contain 

Report of referee : 

exceptions to 

form of 3* 

proceedings to set aside 41 

review of — 4] 

to be filed with testimony ft 

to find on questions of fact as may be 
required by either party, and be mate- 
rial to the issue 

Reply : 

separate causes of, to be numbered 

Residence of attorney or party: 

to be indorsed on paper 

when cannot be found, papers to be 

filed with clerk 

Restrictions : 

on applications for time to plead 

Retainer: 

when an appearance deemed a 

Return : 

of justice, amendment of 

to a writ of mandamus 

to a writ of prohibition 



t 




INDEX- 195 



Rule : Rule, 

courts of record and general terms may 
make such further, as they may deem 

necessary 96 

when to take effect 97 

Sale of mortgaged premises : 

judgment for .... 78 

on foreclosure 72 

surplus moneys arising from 73 

Searches : 

for conveyances or incumbrances, to 

be filed with judgment roll 77 

Security ; 

guardian ad litem to give, before he re- 
ceives any money or property belong- 
ing to infant 68 

duty of justice or officer approving of. . 9 

on sale of real estate of infant 09 

Sentence of surrogate's court : 

;{"• appeal from — ..... 51 

V Separate defenses, etc. : 

*-■ to be numbered 2& 

^Separation : (See Divorce.) 
"ervice of summons: 

affidavit of, what to contain 23 

on attorney or party, not giving resi- 
dence 13 

when made by any person other than 

the sheriff 23 

ting aside as irregular : 
non-enumerated motions, when en- 
tered, unless papers used on are filed 

with clerk 7 

eriff: 

return by, how compelled 10 

service of summons by other person 
than, if under age, affidavit of ser- 
vice what to state 23 

to file affidavit on arrest 6 

ow cause, orderto 27, 46 
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Special motion papers : Rule. 

tobeflled 4 

Special term : 

on hearing of causes at, only one coun- 
sel to be heard on each side 58 

what motions to be made at 49 i 

when exceptions may be brought to a ' 

hearing at 39 

Special verdict: 

how settled 41 i 

Statement of facts : ' 

to be prefixed to points 49 

effect of omission to prefix 49 

Staying proceedings: 

by Judge who holds circuit 46 

of sale on judgment in partition 81 

on sale in foreclosure, when will not be 

granted 81 

may not be granted by judge out of 

court 81 

order directing discovery and produc- 
tion of books and papers, to operate 

asa 22 

order for, for purpose of changing 

place of trial, will not be granted 59 

Stenographic reporters : 

evidence taken by 41 

Stipulation : 

to be in writing 16 

Striking cases from calendar: 

of general term 49, 50 

Summing up: 

in trial of issues of fact only one coun- 
sel allowed on each side 37 

not to occupy more than one hour, un- 
less by consent of court 87 

Summons : 

proof of service of 23 
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Summons and complaint: Rule, 

service by any person other than the 

sheriff 23 

by person under age, affidavit of service. 23 
Sureties : 

to justify and to acknowledge bonds. . . 9 
Surety : 

attorney may not act as, on any under- 
taking or bond.... 8 

Surplus moneys: 

arising from sale of mortgaged prem- 
ises 73 

on foreclosure sale, how applied for 77 

Surrogate's court : 

appeal from order, decree or sentence 

of 51 

when appeal considered waived 51 

Tenant by the curtesy : 

allowances to, not to exceed one-half 

of principal sum 85 

Tenant for life : 

allowances to, in no oase to exceed one- 
half of principal sum 85, 86 

Tenant in dower: 

entitled to annual interest, or income 

of any sum paid into court 84 

Terms: 

general, notes of issue for. 48 

special, what motions heard at 53 

Testimony: 

facts proved may be substituted for 41 

In foreclosure cases 39 

Time: 

allowed counsel on argument 58 

defendant failing to answer In fore- 
closure sales within time allowed for 

that purpose 72 

extension of. by a justice 44 

for filing notes of issue to be tried at 
general term 48 
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Time — Continued. Bale, 

occupied in summing up on trial of 

issues of fact 87 

of serving notice for bringing causes be- 
fore court for trial 46 

to comply with condition in order 57 

to reply to motions granted condition- 
ally or on payment of costs 82 

when rules to take effect 97 

Tracts or parcels of land : 

lying in this state and owned by several 

persons in common 78 

Transfer of papers : 

on change of place of trial 8 

Treasurers, county : 

(See Country Treasurers.) 
Trial: 

bringing cause to 45 

course of counsel on, prescribed 87 

of issues of fact, one counsel only on 
each side to examine or cross-examine 

witness, or sum up 87 

order staying proceedings for purpose 
of changing place of, will not be 

granted 69 

testimony taken down in writing 87 

where not provided for in § 253 of Code, 

maybe tried by Jury 40 

papers to be filed at county specified as 

E lace of 8 
en place of, changed. 8 

Trust company : 

accounts with, how kept 88, 84 

drafts upon, to whom payable 84 

to be accompanied by certified copy 

of order 84 

monevs deposited with, to be to the 

credit of the county treasurer 84 

Undertaking : 

attorney may not be surety on any. .... 8 
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Undertaking — Continued . Rule, 

given on order of arrest, to be filed by 
plaintiff's attorney, wirh clerk of 

court 6 

index to be kept by clerks of courts 11 

to be filed 5 

to be proved or acknowledged 9 

when not filed defendant may move to 
vacate proceedings for irregularity. . . 5 
United States Trust Company : 

deposits to be made with 88 

orders of court for payment of money 

by, what to state 84 

Unsatisfied lien : 

persons having, to be notified 77 

Value of life estate : 

how computed 85 

Venue * 

In affidavits concerning, either party 

may state nature of controversy 00 

(See Place of Trial.) 
Verdict : 

plaintiff may not submit to nonsuit af- 
ter jury have retired to consider 88 

plaintiff need not be called when jury 

return to bar to deliver their 38 

Waiver : 

of appeal from order, decree or sen- 
tence of surrogate's court 51 

of right to make a case 42 

Wills: 

applicants for admission to practice to 
sustain satisfactory examination on 

law of 2 

Witness : 

examination of. at circuit, regulated. . . 37 

on trial of issues of fact 37 

testimony of, in foreclosure oases, to be 
signed by 39 
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Writ of attachment: Rule- 

when to be issued against officer 10 

Writ of inquiry : 

when ordered, when executed 38 

Writ of mandamus: 

return to a && 

Writ of prohibition 

return to a &a 
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